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THE SCOPE OF STATUTE LAW AND THE EXTENT OF 
THE LEGISLATURE’S PARTICIPATION IN ITS MAK- 
ING IN MASSACHUSETTS. 

(From the Harvard Law Review for April, 1931) 

Broad generalizations against the statutory outpourings of 
American legislatures are now fashionable.t The plea is current 
that the tide of legislation must be stemmed if the citizen and 
lawyer are to know the law, if our ‘‘vanishing liberties’’ are to be 
preserved, and if something of the essence of deliberation is to at- 
tend our law-making assemblies. This demand for a legislative 
holiday sees the product but not the processes of legislation. It 
assumes without inquiry that every enactment on the statute book 
s ‘‘law,’’ that every act represents a judgment by the legislature 
as a whole, and that legislators are individually participant in the 
massive product that represents the sessional output of their as- 
semblages. A closer examination of the statute book and the pro- 
cesses that give it form presents a different picture.2_ The mass of 
legislation appears simply as sundry administrative regulations 
governing the manifold activities of modern government viewed as 
an organ of publie service.? Obviously the minutiae of these de- 
tailed measures are not the product of legislative deliberation. 
They present considerations only of efficiency, rarely offering an 
opportunity for divergent views on policy. Formally they receive 
the legislature’s imprimatur, but intrinsically the framing and 
adoption of these rules are delegated to an organ assumedly expert 
—the legislative committee, whose judgments and orders are auto- 
matically registered as statutes. What passes superficially as legis- 
lation in the American states, when stripped of its wolf’s clothing, 
is in quality and in the process of its formation akin to that type 
of rule-making which, under the English and other systems, is 
openly and avowedly delegated to agencies other than the legisla- 
ture. Delegation within the legislature, as contrasted with delega- 


1See Hughes, Multitudinous Laws (1924) 9 Va. L. Rec. (N.s.) 906; Hughes, Liberty 
and Law (1925) A. B. A. Rep. 183; Lowell, in (1930) 39 Bostox Bar Buti. 24; Gov- 
ernor Brucker of Michigan, in U. S. Daily, Jan. 10, 1931, at 3411; Helm, The Plague of 
Laws (1927) 10 Am. Mercury 10; Gerould, Our Passion for Lawmaking (1928) 157 
Harpers 700; “Rain of Law” (1926) 11 Va. L. Rec. (N.s.) 630, 637; Laws upon Laws 
(Aug. 6, 1927) 200 Sat. Eve. Post 26. 

2 See, ¢.g., McMurray, The Work of the Legislature of 1929 (1929) 17 Cattr. L. 
Rev. 630; Verner, Is There Too Much Legislation (1928) 3 Ata. L. J. 257; Dabagh, The 
Multiplicity of Laws (1931) 17 A. B. A. J. 131; Griswold, Psychology of Legislation 
(1924) 22 Onto L. Rep. 392. 


*See Ducuit, Law 1n THE MoperN State (1919) passim. 


(1) 





tion elsewhere,* is a phenomenon of American legislative activity 
which has received seant attention. 

An examination of Massachusetts legislation during the past 
year strikingly emphasizes these tendencies.’ Of the 495 Acts and 
Resolves passed during the 1930 session, 323, or 65 per cent, dealt 
with city, state, and county activities, such as building schools or 
streets, fixing salaries of employees, regulation of civil service re- 
quirements, or the host of details involved in the business of goy- 
ernment.® If a town wants to construct a sewer, or a city to 
change the date of its elections, legislative sanction is required.’ 
This classification of governmental acts may be subdivided into 
statutes which deal with particular problems in a piecemeal, par- 
ticularized fashion, and statutes of a generalized character apply- 


ing broadly to towns, counties, and the state as a whole. In the’ 


former classification of local governmental acts are 205 acts; in 
the latter classification of general governmental acts are 117 
statutes. An additional category of purely private laws, granting 
special privileges to individuals or groups, absorbs 57 acts or 12 
per cent of the total, leaving in the classification of publie non- 
administrative acts only 116 statutes, or less than one-fourth of the 
total number.® 

It is the action of the legislature with reference to these var- 
ious types of laws that merits most attention. The inadequacy of 








*See Carr, DELEGATED LEGISLATION (1921) passim; Potter, Legislative Powers of 
Public Authorities (1928) 6 J. Pus. ApMINistRATION 32; Stamp, Recent Tendencies To- 
wards the Devolution of Legislative Functions to the Administration (1924) 2 id. 23; 
Laski, Growth of Administrative Discretion (1923) 1 id. 92. 

5 The Massachusetts legislature meets annually. The 1930 session lasted 149 days. 
In 1929 in a session of 158 days, 442 Acts and Resolves were passed; in 1928 the session 
extended 204 days and 472 Acts and Resolves were passed. 


® A study of the New York legislation in 1929 shows that of 713 bills enacted, only 
290 made additions to the general laws. See Crawford, Legislative Session of 1929 in 
New York State (1929) 23 Am. Por. Scr. Rev. 914. Of the 512 acts adopted by Ken- 
tucky in 1930 only ‘‘a comparatively small number relate to matters of general interest.” 
Garnett, in (1930) Proc. Ky. State Bar Ass’N 11. The State Law Index for 1927-28 
rather loosely classifies the 20,473 acts examined into 9,350 laws of general and permanent 
interest, 1,993 laws relating to administrative organization and personnel, and 9,130 laws 
ot a local, temporary and private character. 

*See Mass. Acts 1930, cc. 17, 279. 

* Acts dealing with the administrative aspects of state government are included in 
this category, inasmuch as they are state-wide in operation. They represent 85 of the 
total of 117. 

®The character of these class 


I ifications can be more accurately gauged from the 
following tabulation: 


Local Governmental Acts 205 Claims Against the State 14 
City and Town 156 Special Privileges 10 
County 17 Public Acts 116 

. Particular Districts 32 Regulation of Occupations 40 

General Governmental Acts 117 Courts 16 
City and Town 27 Fish and Game 10 
County 5 Police 13 
State Administration 85 Miscellaneous 37 

Private Acts 57 
Corporations and 

Associations 33 
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the Senate records permits consideration of the legislative process 


10 Bills, after filing, are referred to committees, 


only in the House. 
reported, and then read a second and third time before final pass- 
age. They may be debated, voted upon, or amended at either read- 
ing. It is a fair assumption that the absence of any legislative ac- 
tion falling within these three types would indicate that the legis- 
lature as a whole played a small part in the passage of a partic- 
ular act. 

The House debated only 58 of the 495 measures adopted. The 
incidence of debate falls most heavily in the class of publie non-ad- 
ministrative acts. The figures with reference to voting are, how- 
ever, even more striking. In Massachusetts most bills are passed 
perfunctorily without a vote or with a viva voce unrecorded vote."* 
Upon the demand of any member the number of members voting 
for and against a bill will be recorded, but the names of the mem- 
bers are not taken.* This ‘‘recorded’’ vote’* was requested in only 
33 of all the acts passed during the session. Since 32 of these were 
also debated, the total number of acts which were either debated or 
on which there was sufficient dissent to impel a member to request 


1 The Massachusetts legislature, like other states, does not print the legislative de- 
bates. The journals state when a bill was amended, reported by committee, or voted 
upon. When a bill is debated in the House, record of that fact is made in the journal, 
but unfortunately no similar record is kept of Senate debates. Study of the legislative 
process in American state legislatures is impeded by the lack of more complete records 
of the proceedings. 

u The following tabulation records the incidents of both debate and voting upon the 
types of legislation: 


Number Per Number Per 

Total Debated Cent Voted Upon Cent 

Private Laws 57 2 3.5 0 0 
Local Governmental 205 16 7.8 s 3.9 
General Governmental 117 19 16.2 13 11.1 
Public 116 21 18.1 12 10.3 
Totals 495 58 11.7 33 6.6 


2 When a bill is read or a question put, an oral vote is taken. If there is no dis- 
sent, or only slight dissent, the speaker announces the result, and no record is made of 
the number voting. See House Rutes No. 65; SENATE RuLes No. 55. Massachusetts, 
unlike many states, has no constitutional requirement that a yea and nay vote be taken 
and entered upon the journal. But the Massachusetts Constitution does require a yea 
and nay vote upon bills proposed by initiative, those involving a loan of state funds, and 
upon the enactment of emergency clauses. Art. XLVII, V, 1; Art. XLVIII, II, 1; 
Art. LXII, 3. The acts which passed through the formality of a yea and nay emergency 
clause or loan bill vote are not included in these tabulations. No initiative proposals 
were presented. 

‘8 House Rutes No. 66; Senate Rutes No. 55. Upon the demand of thirty members 
a yea and nay vote, in which each member’s vote is tabulated, must be taken. House 
Rutes No. 68; SENATE RuLes Nos. 56-57. 

The recorded vote does not refer to yea and nay votes, but simply to votes that 
count the number voting for and against a measure. Exclusive of the formal yea and 
nay votes demanded by constitutional requirements (see note 12, supra), such a vote was 
taken during the 1930 session on only seven acts. These are c. 6 (giving legislative 
counsel authority to submit general bills to avoid special legislation), c. 105 (altering the 
allowable limit of Boston’s appropriations for municipal purposes), c. 162 (relating to 
a of obscene literature), c. 383 (relating to the sale of municipal lighting plants), 
c. 392 (licensing and regulation of Boston taxi-cabs), c. 402 (old age pensions), Resolve 
No. 4 (for an investigation into the pensioning of police officer Garrett). There were. 
however, yea and nay votes upon sixty bills which failed of passage, out of the total of 
ee bills filed and referred to committees. See Bacon, in U. S. Daily, Jan. 8, 1931, at 
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a recorded vote, was but 59. In the remaining 436 acts, being 88 
per cent of the total, the legislature automatically fixed its stamp of 
approval upon the suggestions made to it. The vast share of 
statutes passed may thus be regarded as unanimous consent legisla- 
tion. 

The process of legislative amendment illustrates much the 
same tendency.** Amendments were made to 169 acts, but the 
source of these amendments throws an additional gloss upon the 
legislature’s part in this process. As against 105 amendments 
originating from committee, but 49 originated upon the floor of 
the House.’® The proportional distribution of these amendments 
is also, like that of debate and recorded votes, skewed in favor of 
general governmental and publie acts. The significance of the 
committee is also illustrated by the fact that in only five of the 
measures enacted did the House override the committee’s adverse 
report.’” 

These figures illustrate the significance of the committee in the 
Ameriean legislative process as not merely an organ of inquiry, but 
as a law-making body. Delegated legislation is the rule, not the ex- 
eeption.1*5 As in England,’® the great share of rule-making de- 
manded by the scope of the administrative functions of government 

1 Bills are reported by the committee to which they have been referred, and after 
a second successful reading are sent to the Committee on Bills in the Third Reading, 
which examines for drafting and constitutional difficulties. House Rutes No. 50; SENATE 
Rutes No. 33. Bills involving an expenditure of public money or a grant of public prop 
erty must, in addition, be referred to the ways and means committee, or the committee on 
counties. House Rutes No. 44; Senate Rutes No. 27. There is, in addition, a Com 


mittee on Engrossed Bills, which examines all measures to see that they are engrossed 
as passed. House Rutes No. 52; Senate Rures No. 34 








The following tabulation includes all amendments except those of a purely formal 
character. The figures refer not to the number of amendments but to the number of 
bills amended. 


Bills Floor Comm: ttee Senate 

Total Amended Amendments Amendments Amendments 
Private Laws 57 7 2 3 f 
Local Governmental 205 60 19 30 24 
General Governmental 117 47 12 33 12 
Public Laws 11l¢ 55 16 39 16 
Totals 495 169 49 105 55 

17 These acts are cc. 216, 223, 227, 243, 385. In 38 cases there was dissent in the 
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committee’s report of recommendation, in 27 of which there was either amendment, 


debate or a recorded vote. 

* The attention of Massachusetts legislators has recently been turned to the prob- 
lem of relieving the legislature of the burden of special local legislation. The way out 
indicated is through home rule provis‘ons ard through the substitution of general enact- 
ments for special laws. See Bacon, in U. S. Daily, Jan. 8, 1931, at 3390; Mass. Acts 
1930, c. 6, authorizirg legislative counsel to submit general bills. 

Much that passes as legislation in American state legislatures is embraced within 
the annual volume of the Statutory Rules and Orders for the United Kingdom. This 
volume for 1929 contains 1,436 pages of rules and orders, exclusive of prerogative orders 
The Local Acts of the United Kingdom for 1929 consist of 96 chapters, contained in 


three volumes, totalling 3,186 pages. The Statutes for 1929 consist of 34 chapters in 
one volume of 781 pages. The total legislative output for the United Kingdom thus 
represents material covering 5,403 pages. As against this, during 1929 the Massachu- 


setts legislature passed 495 Acts and Resolves that are printed in one volume of 607 
pages, and the Seventieth Congress of the United States during its two-year period from 
1927 to 1929 passed 715 acts that are printed in one volume of 1,700 pages. 


Y 
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rests immediately in a small body with the legislature exercising 
only a supervisory jurisdiction over the product. Thus whether it 
be debate, recorded votes, or amendments, private acts and local 
administrative acts receive little attention by the legislature; it is 
to the wider aspects of public legislation that the legislature as a 
whole devotes its energies. The fact that all these types of rule- 
making appear upon the statute book as ‘‘laws’’ conceals both the 
character of the annual American legislative product and the na- 
ture of the legislative process. 


EpiroriAL NOTE. 

The foregoing interesting and timely study is substantially eor- 
rect in its analysis. It is timely because it is important that the 
people of the commonwealth in these days should in the interest 
of that ‘‘eommonsense,’’ which is regarded as a characteristic of 
New England, understand how their government works instead 
of deluding themselves with gigantie fictions. We should remember 
that, whatever faults there may be, legislation on the whole is more 
earefully considered and prepared in Massachusetts than it prob- 
ably is in most jurisdictions and more earefully than it used to 
be even in Massachusetts as a general rule. The reason for this is 
that while Ex-President Coolidge was President of the Massachu- 
setts Senate, and, as we understand, largely through his influence, 
the present positions of Counsel to the Senate and Counsel to the 
House were developed so that their relations to all legislation at 
every stage of its procedure were established on a broader basis. 
Most important of all, the two men who have occupied those posi- 
tions ever since were selected to set a high standard of service which 
we hope will remain as one of the traditions of these positions in 
the future. Also it should be remembered as one of the many 
valuable publie services of Hon. B. Loring Young, while Speaker 
of the House, that he established the practice under which these 
same men fit new statutes into the ‘‘General Laws”’ in their proper 
places as passed, 


The constant and devoted, but unadvertised, publie service 
during the past twelve years or more of Hon. William E. Dorman, 
Counsel to the Senate, and Henry D. Wiggin, Esq., Counsel to the 
House, deserves emphasis in connection with Massachusetts law- 
making. While they have no powers except the power to work 
and by tactful, skilled and disinterested advice and suggestion to 





supervise the form, phraseology and consequent meaning and con- 
stitutional validity of bills in regard to a great variety of subjects 
for all committees of the legislature, often under time-pressure, they 
and their assistants contribute much to the law-making of the com- 
monwealth. From long experience with them, we are glad to take 
this opportunity to express our appreciation of their genuinely 
enthusiastic professional spirit and service. We are glad to know 
that the character of their work has attracted attention outside of 
Massachusetts. 

It should also be remembered in connection with the story of 
Massachusetts law-making that many bills, ineluding all involving 
expenditure of money, are considered not only by the original com- 
mittee to which they are referred, but also with public hearings 
by the ‘‘Ways and Means’’ or by the ‘‘Counties’’ Committees of 
the Senate and House, and all bills are considered by the Com- 
mittees on Bills in Third Reading of each house 
perfunetory stage. 





by no means a 
F. W. G. 


RECENT DIVORCE DEVELOPMENTS. 
(As reported in the press.) 

Santa Monica, Cal., May 4.—It’s good news to know that there 
is one industry that is flourishing. 

Reno yesterday divoreed everybody that had been there six 
weeks. They just took the hotels’ registers of six weeks ago that 
day and issued a divorcee to everybody whose names were on there. 
Some of them were people who had no intention of getting divorce 
but they are so rushed they haven’t time to go over the lists and 
see who wants one and who don’t. They figure it’s easier to let the 
few that didn’t want one get married again. 

So be careful if you don’t want one. Don’t register or even 
be seen in Reno, or six weeks later you will receive word you have 
been divorced, whether you are married or not. 

Yours, 


Witt Rocers. 
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SOME LEGISLATION OF 1931 OF SPECIAL INTEREST 
TO THE BAR. 


Directors’ LIABILITY. 

The January number of the QUARTERLY contained a discussion 
of the law as to liability of directors of corporations in connection 
with annual certificates of condition. The results of the decision 
of the court in United Oil Co. v. Eager Transportation Co., 1930, 
Advance Sheets, p. 2281, were there explained. That opinion 
ealled the attention of the bar and of the community to the prac- 
tical meaning of the Massachusetts statute which had not been gen- 
erally realized before. 

The extent and conditions of liability thus explained convinced 
the legislature that Massachusetts could not afford to retain such a 
statute in addition to other business troubles. Accordingly, the law 
was changed by Chapter 313, which reads as follows: 


An Act relative to the Liability of Officers and Directors of Busi- 
ness Corporations for making Certain False Statements or 
Reports filed with the Commissioner of Corporations and Tax- 
ation. 


Be it enacted, etc., as follows: 


Section 1. Chapter one hundred and fifty-six of the Gen- 
eral Laws is hereby amended by striking out section thirty-six 
and inserting in place thereof the following :— 

Section 36. The president, treasurer and directors of 
every corporation shall be jointly and severally liable for all 
debts and contracts of the corporation contracted or entered 
into while they are officers thereof if any stock is issued in 
violation of section fifteen or sixteen, or if any statement or 
report required by this chapter is made by them which is false 
in any material representation and which they know to be 
false; but directors who vote against such issue, and are 
recorded as so voting, shall not be so liable, and only the officers 
signing such statement or report shall be so liable; provided, 
that if a report of condition as a whole states the condition of 
the corporation with substantial accuracy, in accordance with 
usual methods of keeping accounts, it shall not be deemed to 
be false ; and provided also that in ease of the filing of a report 
of condition which is false as aforesaid the officers or directors 
signing the same shall be liable only for debts and contracts 
contracted or entered into while they are officers or directors 
of the corporation and before the filing of the next subsequent 








report of condition, and only to persons who shall have relied 
upon such report and shall have been damaged thereby. 

Section 2. Section forty-seven of said chapter one hun- 
dred and fifty-six is hereby amended by striking out the para- 
graph numbered six and the schedule appended thereto and 
inserting in place thereof the following :— 

6. \ statement of the assets and liabilities of the corpo- 
ration as of the date of the end of its last fiscal vear, to be 


made mn such form as the commassioner shall pre scribe. 


Approved May 1931. 


AN ADMINISTRATIVE COMMITTEE OF THE PROBATE COURTS. 

The recommendation of the Judicial Council, in its Sixth Re- 
port (pp. 12-13), that the successful experiment of an Adminis- 
trative Committee of the District Courts, created in 1922, should be 
extended to the Probate Courts was carried out by the legislature in 
ehapter 404, which reads as follows: 


An Act establishing the Administrative Committee of the Probate 
Courts and defining its Powers and Duties. 


SecTION 1. Chapter two hundred and fifteen of the Gen- 
eral Laws is hereby amended by inserting after section thirty 
the following new section :-— 

Section 30A. There shall be an administrative commit- 
tee of the probate courts, hereinafter called the committee, 
which shall consist of three judges thereof, assigned to service 
thereon by the chief justice of the supreme judicial court for 
such period of time as he may deem advisable. The commit- 
tee shall be authorized to visit any probate court, as a com- 
mittee or by sub-committee, to recommend uniform practice 
and procedure, and shall have general advisory powers in 
relation to such courts. To promote co-ordination in the work 
of such courts, the committee may from time to time eall con- 
ferences of any or all of the judges thereof or of other officials 
connected therewith, and the traveling expenses of such judges 
or officials for attending such conferences, and also the neces- 
sary expenses of the members of the committee incurred in the 
performance of their duties as aforesaid, shall, subject to the 
approval of the governor and council, be paid from the state 
treasury. 

SEcTION 2. This act shall take effect upon its passage. 

Approved June 9, 1931. 


LAND Court JURISDICTION. 


Two very important additions to the jurisdiction of the Land 
Court were adopted. 


A? (ips —— 


—"V 





ied f Chapter 387 gives the Land Court concurrent jurisdiction in 
equity with the Supreme Judicial Court and the Superior Court of 
“i ‘‘suits in equity to quiet or establish the title to land or to remove a 
nd cloud from the title thereto.”’ 
Chapter 457 gives the Land Court jurisdiction of petitions to 
a confirm titles without subsequent registration. This bill is of pecul- 
ye 


iar importance because it provides an alternative method of cur- 
ing a title by getting a decree like a registration decree as a new 
starting point without the necessity of dealing with the title there- 
after as registered land. Thus parallel systems are provided, the 
: use of which will be dictated by the practical convenience of the 





- community. We believe that this is a sound step and that it will 
04 not interfere with the useful development of the registration 
be system. 
- TAX APPEALS. 
The procedure on appeals to the full bench of the Supreme 
ite Judicial Court from the new Board of Tax Appeals was revised by 
Chapter 218, an emergeney act, approved April 17, 1931, which 
n- applies ‘‘to all pending eases.’’ 
ty 
; ihe PREPARATION OF PAPERS IN APPELLATE PROCEEDINGS GENERALLY. 
a Another emergency act, chapter 219, approved April 17, re- 
ice vised the act of 1929 on this subject. 
‘or 
it- PART-TIME SERVICE OF JUDGES. 
a By chapter 419, the recommendation ef the Judicial Council 
ia for a voluntary system, under which a judge after fifteen years of 
rk service might retire to half-time service upon half-time salary with 
m- the opportunity to serve more than half-time at the eall of the chief 
als justice with measured compensation therefor, was provided for in 
om the Land Court as an experiment. 
~ r The recommendation of the council applied to the Superior 
he Court and the Municipal Court of the City of Boston as well as to 
ite the Land Court. The Judiciary Committee reported in favor of the 
plan but the Senate felt that it was wise to try the experiment in one 
court first, and, therefore the court was chosen in which the plan 
was most needed because of the limited number of judges, the tech- 
nical training required, and the pending increase in the jurisdic- 
tion of the court already referred to. 
¢ 


The act applies only to associate judges of that court. When- 
ever such a judge thus retires to part-time service a vacancy will be 
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created and a new appointment made, thus increasing the judi- 
cial foree of the court by one-half, or more, of the time of the older 
judge. 

As has been repeatedly explained and emphasized by the Judi- 
cial Council, this plan has not been recommended or adopted in any 
sense as a pension plan. Its purpose is to preserve to the common- 
wealth the value of the service of experienced judges as they grow 
older by adjusting both the burden of work and the compensation 
therefor to their strength. If they become so permanently weak- 
ened that they are not able to render effective service for, at least, 
half-time, they should be retired for the good of the service by the 
Governor and Council under the fifty-eighth amendment. 

The statutes still provide a small retiring allowance for those 
judges who are thus removed from the bench by the Governor and 
Council under that amendment. 


INTEREST ON DAMAGES IN DEATH CASES. 

Another emergency act (chapter 253 approved April 29, 1931) 
provided expressly that G. L. C. 229 §11, authorizing interest from 
the date of the writ in death eases, should apply to such eases when 
tried without jury. The original statute used the words ‘‘after ver- 
dict’’ and this raised a doubt in the minds of some of the judges of 
the Superior Court whether the act applied to cases tried without 
jury. We think that it appears on the fact of the original statute 
that the legislature used the word ‘‘verdict’’ in the general sense of 
decision and not in a restricted sense and we do not believe that 
any rule of construction requires a court to attribute to the legis- 
lature the intention of arbitrarily penalizing a plaintiff who saves 
the public the expense of a jury trial. Accordingly we submit that 
while the new statute has wisely removed the doubt referred to, it 
does not change the law. 


INTERROGATORIES. 

Chapter 386 provides that chapter two hundred and thirty- 
three of the General Laws is hereby amended by inserting after 
section sixty-five the following new section:—Section 65A. If a 
party to an action or suit who has filed answers to interrogatories 
under sections sixty-one to sixty-seven, inclusive, of chapter two 
hundred and thirty-one dies, so much of such answers as the 
court finds have been made upon the personal knowledge of the 
deceased shall not be inadmissible as hearsay or self-serving if of- 
fered in evidence in said action or suit by a representative of the 
deceased party. Approved June 4, 1931. 
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This was one of the recommendations in the sixth report of the 
Judicial Council. It was disapproved by the Committee on Legisla- 
tion of the Massachusetts Bar Association and by the members of 
the Association present at the annual meeting in December, 1930, 
for reasons stated in the discussion printed in the QuarTERLY for 
January, 1931. This disapproval and the reasons for it were fully 
explained to the Judiciary Committee before the passage of the 
act. We believe that the apprehensions as to the operation of the 
act there expressed will prove to be unfounded in practice. We 
doubt if interrogated parties will prepare many sworn lies ‘ 
contemplation of death’’. 


in 


Notice TO Apmit Facts. 
Chapter 83, in effeet since March 5, allows notice by mail, as 
recommended by the Judicial Council. (See 6th Report, pp. J 


SUPPLEMENTARY PROCESS. 

Chapter 137 regulates jurisdiction of such process in Suffolk 
County as recommended by the Judicial Council. (See 6th Report, 
pp. a 

REPORTS TO APPELLATE DIVISIONS. 

Chapter 325 authorizes such reports by a district court judge 
of questions of law after decision by him, as recommended by the 
Judicial Council (6th Report, p. _ .) 


Lis PENpDEUsS Norice or Suits AGAinst ESTATES. 
Chapter 417 requires such notice within the year as recom- 
mended by the Judicial Council (6th Report, p. — .) 


SEARCHES AND SEIZURES. 

Chapter one hundred and thirty-eight of the General Laws is 
hereby amended by inserting after section sixty-four the following 
new section :—NSection 64A. <A sheriff, deputy sheriff, city marshal, 
chief of police, deputy chief of police, deputy or assistant marshal, 
police officer or constable who, without a search warrant duly com- 
mitted to him, searches for or seizes intoxicating liquor in a dwelling 
shall be punished by a fine of not less than five nor more than fifty 
dollars. 





Approved May 26, 1931. 
NOTE. 
This act is a reaction against the current lawlessness of some 
law enforcement activities. 
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[CHap, 259. | 


} 
AN ACT RELATIVE TO SERVICE OF PROCESS AND CONFESSION OF JUDG- 

MENT IN ACTIONS BROUGHT ON CERTAIN INSTRUMENTS. 

Be it enacted, etc., as follows: 

SEcTION 1. Chapter two hundred and thirty-one of the Gen- 
eral Laws is hereby amended by inserting after section thirteen the 
following new section:—NSection 134A. Any judgment entered in 
an action upon a contract, promissory note or other instrument in 
which or in a memorandum or writing relating to which is con- 
tained a stipulation whereby the defendant in such action waived or 
agreed to waive or authorized another person to waive or to agree to 
waive the issue or service of process in such an action shall be set 
aside and annulled on motion of the defendant, unless it appears 
that service in the usual manner was had upon him or that the 
plaintiff sent to him by registered mail at least seven days before 
the day of entry of such action a notice of his intention to enter 
the same on said day and at the time of entry filed an affidavit of 
giving notice as aforesaid, which affidavit shall be prima facie evi- 
dence of the giving thereof. Any stipulation in a contract, promis- 
sory note or other instrument, or in any memorandum or writing 
relating thereto, whereby a party thereto agrees to confess judg- 
ment in any action which may be brought thereon or authorizes or 
agrees to authorize another person to confess judgment as afore- 
said shall be void, and any judgment by confession taken in pursu- 
ance of such a stipulation shall be set aside and annulled on motion 
of the defendant. Upon the setting aside and annulling of any 
judgment under authority hereof, all outstanding executions issued 
thereon shall be stayed or superseded without security. 

SecTION 2. This act shall become operative on September first 
of the current year, and shall apply to actions brought in the supe- 
rior court or in a district court on contracts, promissory notes or 
other instruments executed after but not on or before said date. 

Approved April 29, 1931. 





NOTE. 

We consider this unsound legislation. An agreement to confess 
judgment is an old and common method especially in other states 
for avoiding unwarranted defenses and unnecessary litigation. A 
provision for notice so that the defendant might have an opportun- 
ity to satisfy the court that he has a real defense such as forgery. 
or fraud, or payment would be reasonable; but to make every such 
agreement to confess judgment void is an invitation to defendants 
with no real defense to borrow money of the plaintiff at six per cent 
pending the delay of litigation. We believe the statute should be 
revised at the next session. 
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RESOLVES [CHAp. 8.] 

RESOLVE PROVIDING FOR AN INVESTIGATION WITH A VIEW TO IMPROVING 
THE PROCEDURE UNDER THE INITIATIVE AND REFERENDUM PROVI- 
SIONS OF THE CONSTITUTION FOR THE PURPOSE OF RENDERING 
QUESTIONS SUBMITTED THEREUNDER MORE UNDERSTANDABLE TO 
THE VOTERS AND OF ELIMINATING CERTAIN INCONSISTENCIES IN 
SAID PROVISIONS. 

Resolved, That a special unpaid commission to consist of one 
senator to be designated by the president of the senate, three repre- 
sentatives to be designated by the speaker of the house of represen- 
tatives, and three other members to be appointed by the governor, 
with the advice and consent of the council, is hereby established for 
the purpose of studying the initiative and referendum provisions 
of the constitution of the commonwealth and their operation during 
the thirteen years since their adoption, with a view to such changes 
therein as may render questions submitted thereunder more intelli- 
gible and understandable to the voters, to the elimination of con- 
flicts and inconsistencies in said provisions and to the more effec- 
tive accomplishment of the purposes for which said provisions were 
adopted by the people. The commission shall be provided with quar- 
ters in the state house, may hold hearings and may expend, for 
clerical and other assistanee, from such appropriation, not exceed- 
ing fifteen hundred dollars, as may be made, such sums as may be 
approved by the governor and council. Said commission shall re- 
port to the general court by filing its recommendations, with drafts 
of such proposed amendments to the constitution as may be neces- 
sary to give effect to the same with the clerk of the senate on or 
before the first Wednesday in December of the current year. 

Approved April 30, 1931. 

The members of the commission are: 

Hon. JosepH R. Corron, of the Senate, 

Representative BARNET, of New Bedford 

Representative McLerop, of Clinton of the House. 

Representative O’KAneE, of Dudley 

GeorGE F. Leary, of Springfield 

Davip GoLstEIn, of Worcester appointed by the Governor. 

Harotp WiuiaMs, Jr., of Brookline 


RESOLUTION MAKING APPLICATION TO CONGRESS IN ACCORDANCE WITH 
ARTICLE V OF THE CONSTITUTION OF THE UNITED STATES TO CALL 
A CONSTITUTIONAL CONVENTION TO AMEND OR REPEAL THE 
EIGHTEENTH ARTICLE OF AMENDMENT OR TO PROPOSE SUCH AN 
AMENDMENT FOR SUBMISSION TO THE SEVERAL STATES. 
Whereas, A condition of widespread dissatisfaction prevails 
with the workings and results of Article XVIII of the Amendments 
to the Constitution of the United States: and 
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Whereas, It is desirable to attempt to improve, clarify or quiet 
such condition ; and 

Whereas, The only methods for repealing or modifying said 
Article XVIII are set forth in Article V of the said Constitution: 
therefore be it 

Resolved, That The General Court of Massachusetts, acting in 
pursuance of said Article V, hereby requests that Congress call a 
convention under said article for the purpose of proposing an 
amendment or amendments to the Constitution amending, modify- 
ing, revising or repealing said Article XVIII; or that Congress, 
acting in pursuance of said Article V, itself propose such an amend- 
ment or amendments; and requests that in either case the same be 
submitted for ratification by convention in the several States; and be 
it further 

Resolved, That the Secretary of the Commonwealth forward 
forthwith to the presiding officers of both branches of Congress 
certified copies of these resolutions, attested by the Clerks of both 
branches of the General Court. 

Adopted, Mareh 13, 1931. 


EDITORIAL NOTE. 


The second alternative request in this resolution—the sub- 
mission of an amendment or amendments by Congress itself to 
conventions in the states seems the only sound method of consid- 
ering this much disputed problem. 

The first request that a constitutional convention be called to 
prepare amendments is objectionable from many points of view. 
It is uncertain how far such a body could be restricted to the par- 
ticular subject for which it was called and we might get many 
things out of such a body that would be worse than the 18th 
amendment. There is no sufficient occasion or carefully considered 
demand for a federal convention. While we have never considered 
that the 18th amendment had any proper place in a constitution, 
neither do we believe that the American people should risk the 
stability of their constitutional foundations by inviting general 
tinkering. We have no illusions about constitutional conventions 
in general. 


Fr. WwW. G. 
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THE FEDERAL DECISIONS THAT THE TAX IN THE 
“PENUMBRA” OF CASES IN WHICH THE STATUTE 
ATTEMPTS TO MAKE BOTH THE FACTS AND THE 
LAW IS UNCONSTITUTIONAL. 





In the January number of the QUARTERLY we printed a discus- 
sion of the absolute presumption in the Federal Estate Tax law 
that gifts made within two years of death were made ‘‘in con- 
templation of death’’ (see pp. 49-51). We called attention to the 
‘arbitrary and eapricious’’ character of such a statute in view of 
‘‘what is happening every day on American highways’’. 

Since then our attention has been called to the classified causes 
of death in a majority of the states, the figures of which, from 
1920-1928, are compiled and published by the United States Bureau 
of Census in its report for 1928. Thirty-four causes of death are 
listed annually. A number of the disease causes are obviously of 
an unpredictable and therefore ‘‘uncontemplated”’ character; and 
the figures as to obviously ‘‘uncontemplated’’ external causes of 
death are given as follows for 1928: 

Cause of Death Number 
PEE ¢hbuankknddws tibiae teh ones 7,791 


Automobile Accidents (exeluding colli- 
sions with railroad trains and street 





Se SR ee ee ce SSS 
Other External Causes ............... 57,302 
NE Visi uivent ase ass won door’ 86,203 


The figures as to automobile accidents alone show a steady increase 
from 8,878 in 1920 to 21,080 in 1928. For the whole country, of 
course, the figures would be still larger. 

Such figures combined with our common knowledge of the fre- 
quency of unexpected and ‘‘uncontemplated”’’ deaths, from different 
causes, of persons of all ages, seem to constitute ‘‘social facts’’ of 
which the court should take judicial notice as a matter of common 
sense in considering whether it is arbitrary for the representatives 
“‘of all of us’’, in Congress, to determine by statute that all these 
uncontemplated deaths are ‘‘contemplated’’, in spite of the com- 
mon knowledge ‘‘of all of us’’ to the contrary. 

When such figures and the common knowledge of ‘‘all of us’’ 
are considered, it seems, as stated by a learned member of the 
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Boston bar, that ‘‘the shadow cast by’’ the statutory presumption 
‘is not a ‘penumbra’, it is an eclipse’’ 

We see no reason, or justice, or constitutional legislative justi- 
fication whatever, in the statute absolutely attributing ‘‘contempla- 
tion of death’’ to a person who is murdered, or who is killed by an 
automobile or other accident within two years or two days of 
making a transfer. 

Accordingly, the following recent Federal decisions offer a 
refreshing contrast to certain latitudinarian views of constitutional 
legislative powers which seem at times to lack the vigor of common 
sense. F. W. G. 
HALL, EXECUTORS, v. WHITE, COLLECTOR, DECIDED 

APRIL 6, 1931, IN THE DISTRICT COURT FOR THE 

DISTRICT OF MASSACHUSETTS, C. C. H. FEDERAL 

TAX SERVICE, p. 8477. 

OPINION ON DEMURRER. 

** Morton, J.: The facts are stated in the declaration and need 
not be repeated. The gifts in question were a wedding present from 
Mr. Choate to one of his daughters and an equal amount given at 
the same time to the other daughter. He died within two years 
afterwards. The statute applies; and the only question is whether 
its provisions are constitutional. 

‘*The gifts were taxed, as part of Mr. Choate’s estate because 
made in contemplation of death. In fact, they were not so made at 
all. The contemplation of death was conclusively attributed to him 
by the taxing department only because of the provisions of the 
statute. 

‘‘In my opinion, the ease is controlled by Schlesinger et al., 
Executors v. Wisconsin, 270 U.S. 230. The only distinetion between 
that ease and this one is that there the statutory period was six 
years, while here it is two years. As I understand the majority of 
opinion, this difference is not significant, the principle being that 
it is arbitrary and unreasonable to tax a person or an estate on a 
state of facts which do not exist and which the person taxed is not 
permitted to show do not exist. ‘Mere legislative fiat may not take 
the place of fact in the determination of issues involving life, liberty 
or property.’ Butler J. Manley v. Georgia, 279 U.S. 16. 

‘*Demurrer overruled.’’ 


For another decision to the same effect on April 8, 1931, by 
Judge Givson of the District Court for the Western District of 
Pennsylvania, see Donnan v. Heiner, Collector, C. C. H. Federal 
Tax Service, p. 8427. 


( Continued on page 18) 
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THE MODERN TREATMENT OF JURORS. 


The recent Garrett case focussed attention on the question of 
sound judicial practice in dealing with jurors who cannot agree 
promptly on a verdict. 

The history of the matter was explained by Chief Justice 
Parker in 1824 in Com. v. Purchase, 2 Pick. at p. 524, as follows: 


‘‘Assuming it then as an incontrovertible principle, that a 
jury charged with a cause on an indictment for a felony, may be 
discharged of it without a verdict, in cases of necessity, it remains 
to be inquired, whether the case before us is one of that description. 

‘*By necessity can not be intended that which is physical only ; 
the eases cited are not of that sort, for there is no application of 
force upon the court or the jury which produced the result. It is 
a moral necessity, arising from the impossibility of proceeding with 
the eause without producing evils which ought not to be sustained. 
According to the practice of England in ancient, if not in modern 
times, it may be doubtful, whether the mere disagreement of a jury 
would constitute the necessity in question; for by that law the jury, 
after the cause is committed to them, are to be kept without meat 
or drink, fire or candle, until they shall have agreed; and if this 
shall not be until the term of the court is closed, they may be made 
to follow the judge in carts to the next shire, and so until they 
shall have agreed. Under this severe coercion it will be rare that 
a jury withholds a verdict beyond a reasonable time, though it may 
well be doubted whether a verdict so obtained would do any honor 
to the administration of justice. It is well known that this manner 
of dealing with juries has not been practised in this commonwealth, 
of late years, if it ever was. In all cases committed to them they 
are made as comfortable as circumstances will admit of; are accom- 
modated with fire and light, and are allowed reasonable refreshments 
at proper intervals. This change is owing to a general change of 
circumstances, and among others, to the more proper estimation of 
the ageney of the jury in criminal trials than was formerly had. 
Practically, as well as theoretically, there is now a trial by jury; 
the members of it are deemed to be sound and intelligent men; it 
is supposed that their minds and faculties are to be exercised on the 
subjects found by the evidence submitted to them. In this state of 
things, to attempt to coerce them by restraints and privations would 
be absurd. The jury themselves would revolt at any attempts to 
overpower their minds by famine or other violence, and resolute 
adherence to opinions already formed would be the sure conse- 
quence of any unreasonable effort to coerce them into a formal 
agreement. This change in the manners of the times, of necessity 
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produces a change in the course of trials. If a jury can not now be 
starved into a verdict, if they can not be carried in the train of the 
judge from county to county, it seems necessarily to follow, that 
when they have applied their minds to the case as long as atten- 
tion can be useful, and have come to a settled opinion resulting in a 
disagreement, the cause must be taken from them; and publie jus- 
tice demands that another trial should be had.”’ 


The Judicial Council in its fifth report (pp. 34-35, 1929) 
recommended that the practice of keeping jurors up all night if 
they did not agree be discontinued. In the first Garrett trial the 
jury were discharged after being out for 26 hours and 12 minutes 
without agreeing. 

The foreman was then quoted in the newspapers as saying: 

‘*It was practically impossible to get that jury to agree. From 
midnight Tuesday until Wednesday morning about 9.30 most of the 
jurors were apathetic and were too tired to listen to the discussion. 
I think in such eases the jurors should be allowed to go to bed at 
midnight and resume their discussion when they are refreshed with 
sleep in the morning.”’ 


This statement attracted much comment in the newspapers and 
in conversation. The jury in the second Garrett trial also disagreed 
after being treated in a very different manner by the court. They 
were given sleeping accommodations in a hotel for about a week. 
Fortunately at the beginning of the third trial Garrett pleaded 
guilty and further experiments in jury treatment were not needed 
in that case. What is the lesson for the future? We think the 
general opinion is that the experiment of giving the jurors sleep 
was sound but that there is no oceasion for providing them with 


board and lodging for so long a period. ¥.W.G. 


(Continued from page 16) 

The Fifth Amendment requires an opportunity to be heard. 
Roller v. Holly, 176 U. 8. 398; Simon v. Craft, 182 U. S.427. This 
requirement is one of substance and not form. Statutory presump- 
tions must be such as reasonably flow from the generating fact and 
there must be a fair opportunity to rebut them. Mobile R. R. Co. v. 
Turnspeed, 219 U. S. 35; Cockrill v. California. But the act of 
Congress here involved says, ‘‘we will tax testamentary but not 
ordinary gifts and we will forbid you to say that your gift is not 
testamentary.’’ Whatever stray instances of arbitrary legislative 
omnipotence may be found do not deserve to be extended and dig- 
nified by the name of judicial principles. 

F. W. G. 
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THE RELATIONSHIP OF BANKRUPTCY PROCEEDINGS 
TO MASSACHUSETTS MORTGAGE FORECLOSURES. 
(Reprinted by permission from The Boston Real Estate Exchange 
Bulletin, for June, 1931.) 

The case of Isaacs Trustee v. Hobbs Tie & Timber Company 
decided February 24, 1931, in the United States Supreme Court 
and reported in 282 U. 8S. 734 decides in effect that, when a mort- 
gagee desires to foreclose by suit a mortgage of real estate and the 
owner of the equity is in bankruptcy, such foreclosure can be con- 
trolled by the bankruptey court. The court says, pp. 737-738, 


‘‘Upon adjudication, title to the bankrupt’s property 
vests in the trustee with actual or constructive possession, 
and is placed in the eustody of the bankruptey court. 

The title and right to possession of all property owned and 
possessed by the bankrupt vests in the trustee as of the date 
of the filing of the petition in bankruptcy, no matter whether 
situated within or without the district in which the court sits. 

Thus, while valid liens existing at the time of the com- 
mencement of a bankruptey proceeding are preserved, it is 
solely within the power of a court of bankruptcy to ascer- 
tain their validity and amount and to decree the method of 
their liquidation. . . . The exercise of this function neces- 
sarily forbids interference with it by foreclosure proceedings 
in other courts, which save for the bankruptcy proceeding 
would be competent to that end.”’ 


This decision relates to foreclosure by suit and although its 
language is quite broad it stands for no new doctrine but merely 
emphasizes what I believe many conveyancers have already decided 
in view of past decisions of various courts, viz.: That until the 
United States Supreme Court has rendered some more clarifying 
decision (especially in regard to Massachusetts real estate mort- 
gages) to acquire a marketable title, anyone who desires to fore- 
close a mortgage of real estate when the owner of the equity of 
redemption is in bankruptcy should have the co-operation of the 
bankruptey court. 

In Massachusetts mortgages of real estate may be foreclosed in 
three ways: (1) By sale under a power of sale mortgage; (2) by 
entry which ripens by peaceable possession continued for three 
years; or (3) by suit in court. 

The question then is: What is the safe method to pursue as 
regards the foreclosure of a mortgage of real estate when the 
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owner of the equity of redemption has filed a petition in bank- 
ruptey or when one has been filed against him before the comple. 
tion of the foreclosure sale under the exercise of a power of sale or 
before the entry has been made or before suit to foreclose has been 
brought ? 

Subject to the qualification noted in the third paragraph be- 
low, I advise the mortgagee to use one of the three methods fol- 
lowing: 

1. If the equity is of no value, to acquire it, if possible, from 
the bankruptey court. 

2. If the equity is of value either to induce the bankruptey 
court to sell the property free and clear of the mortgage at public 
auction or private sale and pay the mortgage from the proceeds (if 
the sale be by public auction the mortgagee can protect himself by 
bidding at the sale) ; or to induce the bankruptcy court to sell the 
equity of redemption only at publie auction or private sale. (If 
the mortgagee buys it himself, he is protected. If somebody else 
buys it, the mortgagee can then foreclose in the usual way.) 

3. Obtain leave from the bankruptcy court to foreclose the 
mortgage. (Conveyancers generally, I believe, have felt that this 
would give a valid title, but there has been called to my attention 
no decision of the United States Supreme Court to this effect.* ) 

Foreclosures by entry alone or by suit are now extremely rare 
in Massachusetts. Under the language and citations in the ease of 
Joseph B. Stratton et al., etc., v. Andy New, Jr., Trustee, etc., de- 
cided April 20, 1931, in the United States Supreme Court (reported 
in The United States Daily of April 21, 1931), it would seem that 
if suit be brought to foreclose before the petition be filed the bank- 
ruptey court would refuse to enjoin the prosecution of the fore- 
closure proceedings. The bankruptey court would, however, I 
think, have the right to redeem and I believe it should follow that 
if entry to foreclose be made before the petition be filed, the bank- 
ruptey court would be in the same position. 

As to a foreclosure under a power of sale mortgage, however, 
I feel that unless the foreclosure sale had been completed before 
the petition had been filed (and it is my opinion that the sale has 
been completed when the auctioneer’s hammer falls) the bank- 
ruptey court might have control. 

If it is desired to foreclose after the bankruptcy proceedings 


*See, In the matter of Schulte-United, Inc., United States District Court Southern 
District of New York, decided March 24, 1931, affirmed on appeal in the United States 
Circuit Court of Appeals in the Second Circuit on April 22, 1931. 
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have been closed, the bankruptey court having ignored the equity 
of redemption, for additional safety the reopening of the case may 
be attempted and if the case be reopened one of the last mentioned 
three methods employed to fortify the title. 

I should also say a word as to old foreclosures where the owner 
of the equity was in bankruptcy at the time of the foreclosure pro- 
ceedings and the bankruptey court was ignored. If the bankruptcy 
proceedings have not yet been closed some one of the last men- 
tioned three methods might be employed to fortify the title. If 
the bankruptey proceedings have been closed, it is very unlikely 
that any steps would be taken to upset the old foreclosure and, of 
course, the more time that has elapsed the better off is the holder of 
the title. Here again for additional safety the reopening of the 
bankruptey case may be attempted and if the case be reopened some 
one of the last mentioned three methods employed to fortify the 
title. 

I might add on the matter of reopening that if the bankruptcy 
court with the facts before it refuses to reopen the case this refusal 
of itself should be tantamount to euring the title. 

The Land Court of Massachusetts, which is our blessed help in 
time of trouble, unfortunately has no power by registration to cure 
the title where the bankruptey court is involved, as the United 
States courts are paramount to State courts, and the registration 
decree of the Land Court, anyway, would be subject to ‘‘liens, 
claims or rights arising or existing under the laws or Constitution 
of the United States... .’’ General Laws of Massachusetts, 
Chapter 185, Section 46. 

The whole situation, therefore, resolves itself in the advice: 
When in doubt as to foreclosures of real estate mortgages where 
bankruptey is involved seek the co-operation of the bankruptey 


court. J 
ourt Woopsury RAND. 





EpitorraL NOTE. 

The foregoing article was written undoubtedly from the safe, 
practical and conservative standpoint of advising a course of action 
so that no possible question would be raised as to a foreclosure of a 
mortgage of real estate when the owner of the equity of redemption 
was in bankruptey. We should like to discuss the matter, however, 
from the standpoint of what we believe the United States Supreme 
Court would definitely decide the law to be in regard to foreclosures 











of real estate mortgages in the usual Massachusetts form when 
bankruptey is involved, at the same time pointing out the earlier 
practice in some cireuits, and a vague sentence of Chief Justice 
Fuller’s which have caused the conveyancing doubts.* 

We express the emphatic opinion that the bankruptey act does 
not affect the powers of a mortgagee to conduct a foreclosure sale in 
the slightest degree. We are of the opinion that the right to sell 
and to enter and collect the rents for breach of condition continues 
and that the burden of showing any ground for interference rests 
upon the trustee in bankruptey, who must apply for an injunction 
and show eause for it. 

Of course if the mortgagee wishes to prove a claim in the 
bankruptey for a deficiency, he must be particularly careful to 
avoid any appearance of unfairness in the conduct of the fore- 
closure sale. In such a case, it may be advisable for him to try to 
obtain the co-operation of the trustee in bankruptey, but, as far as 
the validity of the foreclosure itself is concerned, we see no ques- 
tion provided the power is strictly complied with. In other words, 
the trustee simply steps into the shoes of the bankrupt whether or 
not the bankrupt has listed the equity in his bankruptey schedule. 

The purpose of the power of sale in a Massachusetts mortgage 
is to relieve the mortgagee from the uncertainty and inconvenience 
of following the title of the mortgagor or his assigns through its 
possibly devious history and to relieve him from bothering about 
the bankruptey court. The practice of using power of sale mort- 
gages so universal in Massachusetts is a much more business-like 
practice than that which is common in other states. The purpose 
of a Massachusetts mortgage, therefore, should be clearly distin- 
guished from the purpose of a mortgage in states where fore- 
closure proceedings have to be conducted in court. 

As authority for views expressed, we rely upon the opinion of 
Chief Justice Fuller for an unanimous court in Hiscock v. Varick 
Bank of New York, 206 U. S. 28 at pages 40-41, where he says, 
after quoting section 57-H of the bankruptcy act, that by the 
section 


‘‘The court was empowered to direct a disposition of the 
pledge or the ascertainment of its value where the parties 
had failed to do so by their own agreement. It is only when 
the securities have not been disposed of by the creditor in 





*Footnote. See the passage from Mueller v. Nugent quoted by Judge Brewster in 
the opinion referred to below. 
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accordance with his contract that the court may direct what 
shall be done in the premises. Of course where there is 
fraud or a proceeding contrary to the contract the inter- 
position of the court might properly be invoked,’’ 


and, on page 41 


‘‘The bankruptey act did not attempt by any of its pro- 
visions to deprive a lienor of any remedy which the law of 
the state vested him with.’’ 


In that ease, the court was dealing with a pledge of insurance 
policies with an absolute power of sale. ‘‘The bank had both title 
and possession of the policies for a period of more than two years 
before the filing of the petition. No question of preference could 
arise.”’ 

This ease is relied on by Judge Anderson for the Cireuit Court 
of Appeals in the First Cireuit In re Genestri, 15 Fed. Rep. 2nd 
Series, p. 764, which involved the right of the mortgagee to rents 
collected after entry to foreclosure after the bankruptey petition 
was filed but before adjudication. 

In this same ease, Judge Brewster, in the District Court, in the 
opinion expressly sustained above had discussed the position of a 
Massachusetts mortgagee as follows (see 12 Fed. 2nd Series, 456 
at p. 457) : 


‘The tenants having recognized the mortgagee as land- 
lord by paying rents to him, I am unable to see on what 
theory of law the bankruptcy court may now declare that 
these rents belong to the trustee in bankruptey of the 
mortgagor. 

‘This result seems to me to be in harmony with the laws 
of the Commonwealth of Massachusetts, and I do not find 
that it is repugnant to any rule adopted in this jurisdiction. 
I am aware of the eases which hold that ‘the filing of the 
petition is a caveat to all the world, and in effect an attach- 
ment and an injunction’. Mueller v. Nugent, 184 U.S. 1, 22 
S. Ct. 269, 46 L. Ed. 405. Consequently one cannot acquire 
an interest in property of the bankrupt adverse to the eredi- 
tors after the filing of a petition. May v. Henderson, 268 
U. S. 111, 45 S. Ct. 456, 69 L. Ed. 870. But in the ease at 
bar the mortgagee acquired no new interest subsequent to 
the bankruptey proceedings. His rights were fixed by his 
mortgage, given before the proceedings were instituted. 

‘““The right of the mortgagee to enter pursuant to the 
statute is no more affected by the bankruptcy of the mort- 
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gagor than is his right to exercise his power of sale in the 
name of and as attorney for the bankrupt mortgagor. The 
trustee takes only subject to the rights of the mortgagee. Hall 
v. Bliss, 118 Mass. 554, 19 Am. Rep. 476. The fact that the 
mortgagee took no steps to obtain permission of the bank- 
ruptey court before entering is, therefore, in my opinion, im- 
material. It was the bankrupt’s equity of redemption in the 
mortgaged property, with the accompanying rights of posses- 
sion until the mortgagee took possession, which was the prop- 
erty that was in custodia legis. I have no doubt about the 
power of the bankruptcy court to take such steps as may be 
deemed necessary or expedient to preserve to creditors this 
equity of redemption and this right of possession, even to the 
extent of enjoining entry or sale under the power of the 
mortgage, but that power was not invoked or exerted in this 
case. 


That Judge Brewster was right in holding that the language 
which he quotes from Mueller v. Nugent does not apply to a power 
of sale mortgage is shown by the similar statement of Chief Justice 
Fuller in the Hiscock case, already cited, at page 41. Chief Justice 
Fuller, himself, wrote the opinion in the Mueller case. That the 
opinions in the Genestri case are in accordance with the sounder 
practice in the federal bankruptcy law is shown by section 397 of 
Judge Lowell’s *‘ Treatise on Bankruptey’’, pages 277-278. 

Judge Lowell, in the section referred to, points out that in 
certain districts under the law of 1867 it was the practice to require 
secured creditors to make formal proof of their debts and to obtain 
permission of the district court before exercising a power of sale. 
‘*But,’’ says Judge Lowell, 


ec 


there was nothing in the statute which required this 

practice nor was it of any use excepting to those who made 

fees by it. ... The practice was not general and it was 

afterwards decided that a secured creditor whe did not care 

to prove any part of his debt might prosecute his usual 

remedies as if the ereditor were not bankrupt unless the 

court of bankruptcy should affirmatively forbid such action”’. 

As to the circumstances warranting interference, they are obvi- 

ously circumstances warranting the belief that a stay of the fore- 

closure sale may protect the value of the equity for the creditors 

without injuring the value of the securities of the mortgagee. As 

Judge Lowell says, the court of bankruptcy has the power to regu- 

late the whole administration including the ascertainment and 
liquidation of all encumbrances. 
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** Also it is the practice to stay a sale under a power, 
during the interval between the filing of the petition and the 
appointment of the assignees upon the application of the 
debtor or of any ereditor unless the state of the property or 
of the market or some other circumstances makes an imme- 
diate sale important, in which case a stay will not be granted 
except upon terms which will indemnify the secured creditor 
against loss by the delay. This practice binds the conscience 
of the court at whatever step of the proceedings a secured 
creditor is to be delayed.’’ 


This last sentence from one of our wisest federal judges, 
whose son now sits on the federal bench and who was a joint 
author with his father of the book referred to, is one of the most 
illuminating sentences in the whole discussion for it emphasizes 
the duty of the court to respect the rights and powers of the 
mortgagee. 

We believe that Massachusetts mortgagees may rely upon their 
foreclosures, past and present. 

F. W. GRINNELL. 


SUPPLEMENTARY NOTE. 

The foregoing note was submitted to four lawyers of experience 
and explained to a fifth. Three of them approved the views ex- 
pressed. The fourth thought the views too positive and ‘‘ probably 
wrong’’. The fifth said, ‘‘ Well—I know several unfortunate mort- 
gagees who were threatened with contempt if they proceeded with 
a sale under the power without the consent of the court.’’ But a 
preliminary injunction or order would scem necessary as a basis for 
contempt. We still believe that Judge Brewster’s opinion not only 
states the law but reflects the only sound practice of the past. 


7. ws S. 
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THE MASSACHUSETTS STATUTE FOR ASCERTAINING 
THE MENTAL CONDITION OF PERSONS COMING 
BEFORE THE COURTS OF THE COMMONWEALTH, 
IN THE LIGHT OF RECENT DECISIONS. 

(By Winfred Overholser, M.D., Asst. Commissioner of Mental Diseases, 
Boston, Mass. Lecturer, B. U. School of Law. Asst. Professor 

of Psychiatry, B. U. School of Medicine.) 

Within the past year a decision of interest both to lawyers and 
psychiatrists has been handed down by the Supreme Judicial Court 
of the Commonwealth of Massachusetts, (Sullivan v. Judges, Mass. 
Ady. Sh. (1930), 1143) upholding and interpreting a provision of 
the law which is both unusual and valuable. This statute so passed 
upon was originally introduced by the Hon. B. Loring Young, 
and enacted as St. 1918, Chapter 153; it is now found as G. L. 
Chapter 123, §99. The section in full follows: 

‘‘In order to determine the mental condition of any person 
coming before any court of the commonwealth, the presiding judge 
may, in his diseretion, request the department to assign a member 
ot the medieal staff of a state hospital to make such examinations 
as he may deem necessary. No tee shall be paid for such exam- 
ination, but the examining physician may be reimbursed for his 
reasonable traveling expenses. ’’ 

Several points in the phraseology merit attention: 

1. The power is discretionary and rests with any court 
of the commonwealth. 

2. The statute applies to ‘‘any person coming before 
the court’’—certainly, therefore, at least to the plaintiff or 
defendant, though probably not to a witness. 

3. No specification of the type of case to which the law 
is applicable is given. 

4. The function is exercised, at the request of the 
court, directly by a professional department of the exeeu- 
tive branch of government, namely the Department of 
Mental Diseases. 

5. The examinations made under the statute are a 

gratuitous service rendered to the court by the Department 

of Mental Diseases. 





It may appear likely that a law embodying such sweeping 
powers and such unusual means would have attracted attention 


and have been employed to a considerable degree. Such was not 
the case, however, and the law’s desuetude was emphasized when 
in the compilation of the General Laws it was placed in the sub- 
division of Chapter 123 entitled ‘‘Insane Prisoners, ete.’’ By this 
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classification, attention was directed to it only as affecting defend- 
ants in criminal cases, provision for whose examination by experts 
appointed by the court has existed (G. L. Chap. 123, See. 100 

since 1849. Furthermore, in 1921 the now famous Briggs Law 
(G. L. Chap. 123, 100 A) was enacted, providing for the automatic 
mental examination before trial, of a considerable group of 
defendants. 

The law, as a matter of fact, had been used very little before 
1929. In 1927 and 1928, for example, only thirteen and eighteen 
requests respectively were made of the department. In 1929 there 
were twenty-three, and in 1930 forty-one. All of these cases were 
criminal until in April, 1930, a Probate Court requested the exam- 
ination of the libellee in a suit for divorcee. Later in 1930 two 
other civil cases (one divoree, one tort) were among those in which 
the court requested examination. The large increase noted in 1930 
was largely due to a determination on the part of the justices sit- 
ting in the Superior Court for two of the larger counties to utilize 
existing state facilities rather than to employ experts on a fee 
basis as had formerly been the practice. Such a position is en- 
tirely logical and proper, and is illustrative of desirable co-opera- 
tion between the various branches of government. Perhaps the 
most startling feature of these figures is that it was only in an in- 
finitesimally small proportion of the cases coming before the courts 
that mental disorder was suspected to exist in one of the parties. 
It is almost certain, from studies of persons committed to corree- 
tional institutions, and from the results of examinations under the 
Briggs Law, that many more than forty-one of the parties in the 
more than two hundred thousand eases dealt with by the courts in 
a year are suffering from mental abnormality of sufficient severity 
to warrant special attention and dealing. 

A brief resumé of the operation of the law during the year 
1950 may be in order here. As has been already stated, forty-one 
requests were received by the Department. These were made by 
fourteen courts, superior, district and probate. The superior court 
of one county made 11, and that of another 10. The largest num- 
ber received from a district court was 6; this particular court has 
consistently employed the advice of the department for several 
years. Two requests emanated from Probate courts, and one from 
a civil session of the superior court. 

The types of cases in which the law was used were varied 
indeed. The list follows: 
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Sex offenses (incest, indecent assault, indecent 


EES cc diecceascesasiWanceseebeedeune'e 7 
PRNNe BI WEEE foot bas <3 ccs newsee nes 6 
Larceny and attempted larceny................ i) 
ee rere err 
EY scinies cc eee Glew A.de Peeks a KAe Nea Rie bees 2 
Assault with a dangerous weapon.............. 2 
ee eee re rE ree eee errr 2 
REPO eer rote Pn ee ee eee 2 
Liquor offenses (exposure 1, sale 1)............ 2 
ENN Sc orice ees + pas tans ce ada 2 
Idle and disorderly conduct................. . J 
DE: sé paaceesebheareunenen ss 5 aon Se aioe 1 
OO RE ee a ere he ee ee 1 
IN es. a Stead Milam sna Rika oo eeao ] 
BPO WRMBNNOE 6 a5 iso. cle, odie wie oom eommrarshain 2 
co a en a 1 
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Of the forty-one persons referred, forty were examined, one 
having been committed to a mental hospital before the request was 
received. Of the forty persons examined, five were found to be psy- 
chotie (that is ‘‘insane’’), three mentally deficient (feebleminded), 
and in thirteen instances sufficient abnormality was detected to 
justify a recommendation that the defendant be committed to a 
mental hospital for observation. It is to be expected that the pro- 
portion of abnormals would be thus high, since it was the obser- 
vation by the court or the report by some interested person, of 
peculiarity of conduct on the part of the defendant, that led to 
the making of the request for examination. 

Why the courts did not uniformly follow the advice given in 
these cases where the defendant was found mentally abnormal to 
an appreciable degree can only be conjectured. It may be that 
in some cases an attempt to speed up the court machinery resulted 
in the overlooking of the report; in one ease, at least, the court 
lost jurisdiction by reason of want of prosecution; or the court 
may have considered the mental disorder insignificant and sought 
the easiest way out by committing the defendant to a penal insti- 
tution, trusting that whatever in the line of mental examination 
and treatment was needed would be cared for there. That the 
latter procedure is hardly fair to the institution or prisoner prob- 
ably need not be argued here; the existence of mental hospitals 
and of facilities for committing thereto is ample evidence of the 
commonwealth’s intent to care properly for the mentally deranged, 
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even though they be denominated criminal. At any rate, eight 
of the twenty-one found abnormal were committed to mental hos- 
pitals, and one to the Department for Defective Delinquents.—Nine 
out of 21 or 42.8%! The disposition of the remaining criminal 
eases found abnormal follows: 


State Prison (parole revoked) ................4. 1 
PE NE bbb oaths OEE ARH OREO ES Hd EDK OG eADREN 1 
PRODSUION oi ccci cc ececs S. tata adh eeebs 3 
ee i er. ee ae 1 
House of Correction .......0.0... 0.000. ee eee 1 
rere tr tera Tra ere 1 


Dismissed for want of prosecution ............. 


As to the divoree cases, one (libellee feebleminded) was dismissed 
and the other (libellee insane) is still pending. In the eivil tort 
case,-a guardian ad litem was appointed for the plaintiff. As this 
ease was the cause of considerable litigation, and went up to the 
full bench of the Supreme Judicial Court of the Commonwealth, 
a few details are in order. 

Early in 1930 a petition for a writ of prohibition was brought 
in behalf of one Nora F. Sullivan, a plaintiff in an action of tort, 
to restrain the Justices of the Superior Court from requesting the 
Department of Mental Diseases to make a mental examination of 
the plaintiff under Section 99. The injuries alleged in the case 
were received in 1916, but the litigation had dragged on through 
the years, with many changes of counsel for the plaintiff. The 
latter had been a patient in the Boston Psychopathie Hospital, and 
the defendant’s counsel, suspecting her to be mentally deranged, 
filed a motion for examination. After the writ was denied, exam- 
ination showed the plaintiff to be insane, a guardian ad litem was 
appointed (G. L. Ch. 201, see. 34), and the fourteen-year-old case 
was promptly settled. 

The petition was ordered dismissed by a single justice, and on 
May 30, 1930, the full bench affirmed his order overruling the ex- 
ceptions. (Sullivan v. Judges, Mass. Adv. Sh. (1930)1143). After 
finding, by implication, that the plaintiff in an action assigned for 
trial, though not actually on trial, is a person coming before the 
court, the decision says: 

‘‘This statute, although placed in the General Laws under a 
heading ‘Insane Prisoners, ete.,’ is equally applicable to civil as 
to criminal cases. That is apparent from the original act which 
was St. 1918, ¢. 153. It was there phrased in general terms and 
was not confined to criminal eases. The inclusions of this pro- 
vision in said s. 99 did not work any change in its seope. Main v. 
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County of Plymouth, 293 Mass. 66. In this respect the ease at bar 
is distinguishable from Boston & Maine Ruilroad v. Billerica, 262 
Mass. 439, 449. The statute provides a simple, efficient, and im- 
partial method of determining a subject which apart from the 
statute is within the jurisdiction of the court. Whenever genuine 
question arises in the trial of a cause whether a party to an action 
is capable of conducting the litigation by reason of minority or 
mental ineapacity, it is the duty of the court to ascertain the fact 
and in case a finding is made that such ineapacity exists to cause 
some competent person to be appointed to conduct the litigation. 
As was said in Welch v. Fox, 205 Mass. 113, 114: ‘No citation of 
authorities is needed in support of the propositions, first, that a 
court may, and indeed should, appoint a guardian ad litem for a 
litigant in a case before it whenever by reason of minority or men- 
tal unsoundness one is required; and second, that whenever the 
question arises .... whether such a guardian is required the 
court has jurisdiction to consider and decide it.” Denny v. 
Denny, 8 Allen, 311. The statute provides highly appropriate ma- 
chinery for the performance of a general duty resting on the court. 
The circumstance that attention is directed to the mental condi- 
tion of a party by the opposing party in the litigation is no reason 
why the court should not consider and cause to be investigated the 
matter, and act in accordance with the finding made. The single 
justice rightly ordered the petition dismissed. 
Exceptions overruled.’’ 

The right of the courts in criminal trials to appoint experts 
is probably one that has existed from remote times. Wigmore re- 
fers to a case in 1353 in which surgeons were summoned by the 
court to testify, and he points out that up to the latter part of the 
18th century they were considered as amici curiae. From that 
time on, with the changes in court procedure they were introduced 
by the respective parties, as mere witnesses to the jury. The parti- 
san nature of expert testimony and its susceptibility to bias, how- 
ever, early gave rise to criticism and suspicion, which were freely 
voiced by the courts. For example: ‘‘Hardly any weight is to 
be given to the evidence of what are called scientific witnesses ; they 
come with a bias on their minds to support the cause in which they 
were embarked.’’ Tracy Peerage Case, 10 Cl. & F. 154 (1848). 
‘*Experience has shown that opposite opinions of persons profess- 
ing to be experts may be obtained to any amount.’’—Winans v. 
N. Y. & Erie R. R. Company, 21 Howard, 88. 

The use of partisan expert testimony is still general, as is dis- 
satisfaction with its results, and one suggested remedy for the de- 
fects of the present system has been a return to the former prac- 
tice of the appointment of experts by the court. It may well be 
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argued that this right of appointment is inherent, as being ‘‘one of 
the appropriate instruments for the performance of their duties.”’ 
(In re Peterson, 253 U. S. 300.) This was held to be the case in 
State v. Horne, 171 N. C. 787, where the court said—‘‘It has been 
the immemorial custom of the trial judge to examine witnesses who 
are tendered by either side whenever he sees fit to do so, and the 
calling of a witness on his own motion differs from this practice in 
degree and not in kind. . . . This practice is especially allowable 
in the matter of an expert witness, originally regarded as amicus 
curiae and called, generally, by the court.’’ (Approved in Roth 
vy. Moeller, 185 Cal. 415.) Certain states have expressed this right 
by statute; Massachusetts, for example, enacted legislation in 1849 
(St. 1849, e. 68) authorizing the court to appoint mental experts 
in a criminal case or to commit the defendant to the State Lunatie 
Hospital at Worcester for observation. Wisconsin in 1921 (Wise. 
Statutes (1929 ed.) See. 357, 12) authorized the appointment by 
the court of experts in any subject when their testimony would 
seem advisable. This statute was upheld in Jessner v. State, 231 
N. W. 634, in a long and well stated decision. A similar practice 
is legal in Virginia (Tugman v. Riverside and Dan River Cotton 
Mills, 144 Va. 473) and the Supreme Court of Kansas (Meek v. 
Wheely, Kelly v. Hagny Inv. Co., 251 Pae. 184) has upheld the 
right of counsel to argue to the jury the special weight to be at- 
tached to the evidence of a mental expert. Louisiana (Act No. 17, 
extra session 1928) even went so far as to make the findings of a 
commission final, but the law was declared unconstitutional (State 
v. Lange, 123 So. Rep. 639). 

On this point, the courts are not entirely unanimous. In 1905, 
for example Michigan (St. 1905, ¢. 175, see. 3) provided for the 
appointment by the court of ‘‘suitable disinterested experts’’ in 
homicide cases. This provision was declared unconstitutional in 
1910 (State v. Dickerson, 164 Mich. 148) on the grounds that the 
power of selecting witnesses is not a judicial, but an administra- 
tive act, and that appointment by the court would give an unfair 
weight to the testimony of the expert, so appointed. This decision 
has been followed by Illinois more recently in People v. Scott, 326 
Ill. 327. According to Wigmore, the weight of authority is against 
the reasoning and conclusions expressed in these decisions. (5 Wig- 
more on Evidence, §2484, p. 436.) 

The Briggs Law of Massachusetts mentioned above, is of in- 
terest in this connection. This law provides for a routine mental 
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examination of certain classes of accused persons by the Depart- 
ment of Mental Diseases. The examiners are appointed by the 
Department, not by the court, but this report is ‘‘available to the 
court, the probation officer, the district attorney and the counsel 
for the defense.’’ The desideratum of neutral and competent advice 
is thus received, and in addition the likelihood of overlooking de- 
fendants who may be suffering from mental disorder is much re- 
duced by the automatic feature (see Overholser, W.) ‘‘ Practical 
Operation of the Mass. Law requiring the Psychiatrie Examina- 
tion of Certain Persons Accused of Crime,’’ Mass. LAW QUARTERLY 
(Aug. 1928) ; ‘‘Psychiatry and the Massachusetts Courts as Now 
Related’’, Social Forces, vol. 8, No. 1, Sept. 1929). 

If the problem of obtaining and presenting impartial expert 
evidence in examined eases is difficult, what is the situation with 
regard to civil proceedings? As Mr. Henry W. Taft (Opinion Evi- 
dence of Medical Witnesses, 14 Va. Law Review 81) has ably 
pointed out, the state, which is a party in criminal proceedings, 
stands more in the position of an umpire in civil cases, and as a 
result is less clearly able to introduce its own witnesses. The most 
sweeping provision for the obtaining of mental expert evidence in 
civil eases is found in Section 1871 of the California Code of Civil 
Procedure, (enacted as St. 1925, e. 156). This statute provides 
that in civil or criminal cases the court may on its own motion or 
on that of either party appoint one or more experts whenever it 
appears that expert evidence is or will be required by the court or 
any party. Furthermore, the court may fix the compensation of 
these witnesses, while experts called by either side are allowed 
ordinary fees only, and the number of experts called by any party 
may be limited by the court. The Supreme Court of California by 
inference, at least, upheld this law in People v. Cornell, 203 Cal. 
144, and further held it proper for the court to inform the jury of 
the weight to be given to the observations and opinions of the 
expert appointed by the court. (See also People v. Spraic, 262 
Pac. 795; State Bank v. Castro, 287 Pac. 559: In re Hastings’ Es- 
tate, 274 Pac. 973). If the object of litigation be what it pur- 
ports to be, namely to present the truth, this California provision 
deserves consideration. Even though appointment by the court 
confers no mantle of omniscience upon the expert, he does not la- 
bor under the burden of bias and the imputation of venality. The 
statute is being used constantly in various types of cases. (See 
Osear C. Mueller, ‘‘The Expert’’ Pub. Los Angeles 1929). 
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If some doubt appears to hover about the procedure of having 
mental experts appointed by the court in civil cases to testify on 
such matters as injuries, handwriting, real estate so, there seems 
to be general agreement that the mental incompetency of parties 
to litigation is of serious concern to the court. The doctrine is 
stated in 32 Corpus Juris, 569, as follows: 

‘*It is the policy of both the legislatures and the courts to con- 
fer ample protection to the rights and interests of insane litigants. 
The courts ordinarily have inherent right and are in duty bound 
to do so.’’. . . (See. 592.) ‘‘ Whenever it appears that a party 
to the action or the suit not under guardianship is insane, the court 
may and should inquire into his mental condition for the purposes 
of the particular suit, in order to protect his interests by the ap- 
pointment of a special guardian or guardian ad litem or next 
friend to prosecute for him.’’... (See. 593.) ‘‘ While the ap- 
pointment may be made upon motion ordinarily it is made by 
application to the court by a friend, or relative or by one of the 
parties to the action, alleging sufficient facts to warrant the ap- 
pointment.’’ 

Those general principles are followed in the decisions cited in 
Sullivan v. the Judges, namely Denny v. Denny, 8 Allen, 311 and 
Welch v. Fox, 215 Mass. 113. The same rule is laid down in still 
another Massachusetts case (not cited in the Sullivan decision) 
Hermanson v. Seppala, 255 Mass. 607. Several decisions of other 
jurisdictions emphasize the fact that an insane or otherwise incom- 
petent litigant is to be dealt with as a ‘‘ ward of the court’’, and as 
one who is to be zealously protected.—Austin v. Bean, 101 Ala. 133, 
McCalley v. Finney, 198 Ala. 462; Feldott v. Fetherstone, 290 Til. 
485, Wurster v. Armfield, 175 N. Y. 256; State ex rel. Happel v. 
District Court, 38 Mont. 166. 

The manner in which the fact of the litigant’s insanity shall be 
determined is in most states apparently not specified. Presumably 
affidavits must be presented to the court, these not infrequently 
emanating from a source (relatives or friends of the party in- 
volved, or his opponent), which may be suspected of bias. In the 
Massachusetts statutes relating to the appointment of guardians 
ad litem (G. L. e. 201, see. 34) no detailed provision is made for 
the determination of the disability alleged. The statute permit- 
ting the court to call upon the Department of Mental Diseases to 
make examination and report provides, as the Supreme Judicial 
Court well said ‘‘A simple, efficient, and impartial method of de- 
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termining a subject which apart from the statute is within the jur- 
isdiction of the court.’’ 

It seems reasonable to believe that when the bench and bar of 
the Commonwealth become fully apprised of the scope and practi- 
eal usefulness of this law, it will have a wider sphere of applica- 
tion than has hitherto been the case. 


A BOSTON TRAFFIC COMMISSIONER’S DISCUSSION OF 
PARKING REGULATONS. 
We have received from Hon. Joseph A. Conry a copy of his 
radio address of May 20th in regard to regulation of traffic in 
Boston, from which we quote the following extract :— 


** PREVENTION OF ACCIDENTS. 

‘* As an aid to the prevention of accidents, regulations are writ- 
ten to prevent improper parking of vehicles in the streets of 
Boston. 

‘‘Some people protest against these parking rules, claiming 
they have a right to leave their cars in the street. 

‘‘When George Washington was President, we had a statute 
regulating movement of traffic in the streets of Boston. This rule 
‘an somewhat as follows: ‘No cart or wagon, stage or hack coach 
or other carriage, new or old shall remain for more than one hour 
in any street, lane or alley in Boston under penalty of a fine.’ 
In 1796 a Coach, Chariot or Coachee or other carriage could carry 
passengers for hire only after being licensed by the selectmen of 
Boston who had the power to establish the fees. A paragraph in 
this act warns all, that no driver shall drive into or out of the 
town of Boston, on the Lord’s Day without permission of some 
Justice of the Peace, under penalty of losing his license for three 
years. 

‘‘With these regulations before it the Massachusetts Supreme 
Court in 1819, 112 years ago, decided that our streets were for the 
benefit of the public, to be used only for passing and repassing. 
Stackpole v. Healy, 16 Mass. 

‘*Be it remembered that the rights of all are superior to the 
desires of the individual. 

‘Eighty-seven years later another decision came from our 
Supreme Court saying the same thing—in language modern, clear 
and unmistakable. 
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To Judge Rugg (not then elevated to his present honor) was 
given the duty of writing an opinion as to the public rights in the 
streets of Boston. 


‘‘He said: ‘The public secure by the location of a highway an 
easement of passage, with all the powers and privileges which are 
necessarily implied as incidental to its exercise. The easement is 
co-extentive with the limits of the highway. The fee of the land 
remains in the landowner, who may make any use of it not incon- 
sistent with the paramount right of the public. The primary pur- 
pose of a highway is the passing and repassing of the public, which 
is entitled, so far as needed, to the full, unobstructed and uninter- 
rupted enjoyment of the entire width of the layout for that purpose. 
Whenever the public does not have oceasion to exercise its ease- 
ment to its full extent, the owner of the fee, may make any use not 
inconsistent therewith. Whatever interferes with the exercise of 
this easement is a nuisance.’ Com. v. Morrison, 197 Mass. 199. 

‘‘A grave doubt exists as to the power of the Legislature to 
confer upon any person the right to make use of the highway for 
any other purpose than to pass and repass, without the consent of 
the owner in fee. This right to control our streets is a public trust 
which right must not be impaired by ill-considered legislation. 

‘‘This should satisfy all impetuous car-owners that the Traffic 
Commission is justified in establishing reasonable rules for the use 
of our streets and has a right to expect that these rules will be 
enforced by the police and obeyed by the public. 

‘*Therefore, please do not think that you have a right to leave 
your car on the street, for four, five, six, seven or even eight hours. 
You have not the right, although the police have allowed those 
infractions of the law, but there is excellent reason to believe that 
these little allowances will be abruptly ended.”’ 
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WHY DO SO MANY PEOPLE WANT TO BE LAWYERS? 
SOME EVIDENCE AS TO THE ECONOMIC CONDITION 
OF THE PROFESSION. 


INTRODUCTORY NOTE. 

While the profession has been earnestly discussing standards 
for admission to the bar for many years with much effort and 
some heat, the law of supply and demand has been working without 
regard to the rhetoric devoted to this subject. At the same time, 
advertisements are constantly appearing in the newspapers to 
induce young men or women to attend some particular law school. 

At the annual meeting of the Massachusetts Bar Association 
last December, Mr. Harry D. Linseott, of Lynn, called attention 
to ‘‘the factory methods used by private law schools to convince 
the young of the country that the road to success lies in taking a 
course in that particular institution’’. He hoped that something 
might be done ‘‘to offset the advertising of those institutions’’.* 

The problem resembles to a certain extent that created by the 
advertising of banks and trust companies for fiduciary respon- 
sibilities. 

Perhaps pictures of the economic situation may be the best 
antidote for the embroidery of advertising so far as an antidote is 
needed. These pictures may also have some bearing on the problem 
constantly before the publie in regard to the standards for admis- 
sion to the bar. Accordingly we ‘reprint several pictures which 
have recently appeared. 

We have followed closely the discussion of standards of admis- 
sion for many years and have been surprised at the number of 
persons who are apparently willing and able to devote their time 
either during the day or the night and to pay considerable sums 
of money, much of it to ‘‘eramming’’ schools, for the sake of being 
called members of the bar. We do not believe that there is enough 
legal business in Massachusetts to support the flood of lawyers or 
to explain the flood of applicants, many of whom continue to try 
the examinations year after year without success. A common 
explanation, which one hears, is that mere membership in the bar 
is regarded as a help in business, in polities, or particularly in 
social position, and that these considerations play a considerable 
part in swelling the numbers. 





* See MassacuusetTts Law Qvarterty for January, 1931, 36. 
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How far the public should pay the price of adjusting its 
standards of admission to these considerations is an interesting 


estion. 
a F. W. G. 


A PICTURE OF CURRENT SUPPLY AND 
DEMAND FOR EMPLOYMENT. 


While these pages were going to press the following letter 
appeared in the Boston Herald:— 


To the Editor of The Herald: 

I have read from time to time editorials, letters and statements 
as well as disbarment proceedings about the legal profession and 
whether or not it is overcrowded, also about the chances a young 
lawyer getting started and still the night schools and colleges are 
grinding them out. 

A great many of the young men who are taking up law are 
laboring under the misapprehension that it is an easy way to earn 
a living; that all that is needed, is to pass the bar examination, 
hang out a shingle and, presto, the clients will be standing in line. 
But what a rude awakening he will get and especially at this time 
when those in the business for years are complaining about no 
business and lack of money from their present clients.. 

A certain small corporation operating a few instalment stores 
decided that they would engage the services of an attorney to look 
after their collection work. They advertised in one of our daily 
papers and the president thought that if he received three or four 
replies that it would suffice and from them he would make his choice. 
However, instead of receiving three or four, he received very nearly 
200 letters, offering their services and asking salaries from $25 to 
$40 and that was the highest. He was astounded to find that among 
the replies were some from men who had six, eight and ten years’ 
experience ; well written letters and from men who had been through 
day law schools of high standing. Also, some of them had been 
connected with large law firms but on account of no business were 
foreed to cut their staff. What chance has the young graduate 
today to overcome this barrier? 

The solution to remedy this condition hasn’t been found yet. 
Certain law schools are advertising for students with the result 
that young men pay their tuition and if they are fortunate enough 
to pass, find that there is still another barrier—building up a 
clientele. Why not a holiday on bar examinations for a year or 
two until conditions get better? 


JOHN R. PETERSON. 
Quincy. 
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A LAWYER’S PICTURE OF THE PROFESSION. 
(Reprinted by permission from the “Law Society Journal” for 
November, 1930, and February, 1931.) 
FEES, SIMPLE AND Nor So SIMPLE. 
By WILLIAM M. BLATT. 
Lawyers’ fees are based on the law of least resistance 





a com- 
promise between the clients’ view that lawyers are entitled to 
nothing and the lawyers’ view that they have earned everything 
in sight. Each makes a reasonable plea for his point of view and 
indicates the weak points in the other’s claims, stressing the argu- 
ments with such audible or inaudible epithets as come to his mind, 
the clients’ being various elaborations on the word ‘‘robber,’’ and 
the lawyer resorting to metaphors drawn from the animal king- 
dom. 

The fact is that none of the measures of legal charges in use 
are logical and that clients have been edueated to regard litigation 
as a lunatie’s pastime in which all rules are disearded. 

Let us first consider how lawyers make up their bills. 

Commercial collections are based on the size of the amount 
collected. Consequently, for the identical service the client may 
pay amounts varying from a few cents to hundreds of dollars. 

Tort cases are paid for on'the basis of the amount recovered, 
a common arrangement being 33 per cent whether there is a trial 
or not and whether a settlement is obtained by a letter and a ten 
minute interview or by years of preparation. The client is puz- 
zled, but the lawyer makes a long speech (much more ingenious 
than the one to the jury) and usually manages to placate the client, 
who leaves, muttering, but dissuaded from his original determina- 
tion to mess up the office. 

Probate fees are determined by the value of the estate, the 
number of heirs, their distance from the lawyer’s office, their rela- 
tionship to the deceased, the irritability of the Probate Judge, the 
number of stenographers in the lawyer’s office, the degree of cor- 
diality between counsel for the estate and counsel for the heirs, 
the resourcefulness of the office in discovering things to charge for, 
the skillfulness of the attorney in describing perfunctory acts by 
impressive phrases, foresight in writing unnecessary letters, draw- 
ing unnecessary papers, and bringing unnecessary suits, indeed 
anything at all except an understandable and defendable system. 

sankruptey fees are founded upon the kind of ereditors, the 
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size of their claims and the venue of the court, and also upon how 
much of a chance there is to stop the bankrupt’s discharge. Skill 
in making up accounts, the general condition of business, and the 
state of exhaustion of all parties including the Court also affect 
the result. 

Conveyancing charges are very simple. They depend mostly 
on whether the conveyancer represents a buyer or a mortgagee 
and if a mortgagee whether a first or a second and if a second 
whether the mortgagor or the mortgagee settles. The amount of 
time spent in the examination has something to do with it and 
as the work is usually done by a girl who charges ten dollars a 
day, her bill is multiplied by three, which would leave a good profit 
were it not that often two or three days are lost by the lawyer 
in passing papers for which a nominal or no charge at all is gen- 
erally made. 

Criminal and divorce fees are regulated almost entirely by the 
wealth of the clients and their ignorance of the services involved. 

A factor in all commercial litigation is the possibility of 
future business which may come directly or indirectly from the 
same source. Thus lawyers have been known to charge a fee of 
three per cent for small collections where it is known that the client 
is sure to develop into a Bankruptcy case if not seared away. 

And so, friends, it is fair to say that there is neither rhyme 
nor reason in the usual lawyer’s bill and that the public is justified 
in screaming stridently no matter what it is asked to pay, because 
though the figures may be right the demonstration is almost always 
wrong. 

Yet the average lawyer is not a robber, for despite his finan- 
cial contortions he barely manages by attending his office all day 
and ruining his nervous system to earn a decent living. His income 
is about the same as a physician’s and much less regular. He sel- 
dom saves anything and in his early fifties almost invariably suffers 
a mental and nervous collapse from which he may or may not 
recover. He has no sabbatical year to look forward to, as the 
teacher and minister have, and no regular vacation, nor does he, 
like the doctor or scientist, have the compensation of loving his 
work, for the man who enjoys spending his life wandering in and 
out of the blind alleys of the law, plus fighting for unreasonable 
and unappreciative litigants, plus being driven by overworked 
judges, plus being accused of pocketpicking is a rare and not quite 
rational person. 
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What is to be done about it? 
Of course we must all agree that the only fair basis for service 
compensation is a minimum time charge to include overhead. 

But see what would happen if the flat rate per hour prevailed. 
Lawyers are gainfully oceupied all the way from twelve hours a 
day down to one or two. Take out the time used in desultory read- 
ing, lunching, swapping stories in the corridors, consulting with 
associates on such subjects as the reasons why a certain justice 
should never have been appointed and the general state of judicial 
efficiency in this Commonwealth, and most members of the bar 
would have to confess that their actual service to clients could be 
performed in two or three hours a day. Many will rise to protest 
that lawyers on the whole are very busy people. They are of 
course at times. But the fact is that few types hate and dodge work 
more than lawyers. Hundreds of eases are dismissed annually for 
failure to take action within three years, mostly because the lawyers 
are too lazy to mark them up and try them. Continuances are 
asked and granted often for no better reason than the state of the 
weather. In the files of every veteran are musty folders which lie 
unopened because the learned counsel has for months lacked the 
energy to open them. And the reason why eases are so badly pre- 
pared for trial is not because lawyers are so busy but because they 
are so lazy. And the reason why lawyers are lazy is because they 
may have so little to do that is worth doing from a financial stand- 
point. 

Now since a large proportion of members of the bar are actu- 
ally employed on lucrative business only two or three hours a day 
they must overcharge for part of that work in order to make a 
living and they must string it out and camouflage it and talk them- 
selves into believing that they have actually worked. If they 
worked efficiently and economically and made a charge of ten 
dollars for each actual hour they would not earn on the average 
a gross annual income of half of what they in fact receive. 

Let us see what remains of an assumed income of ten dollars 
an hour for two thousand working hours (three hundred days of 
seven hours each) per annum. 

Overhead comes out of income certainly. One-fifth at least of 
the gross goes to that and a greater proportion for a smaller 
income. Wasted time, waiting, work for non-payers, general 
preparation, review, and the other empty hours enumerated supra 
account for half of the workers’ hours, but let us say conserva- 
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tively forty per cent. There are divisions of profit, commissions, 
presents, tokens of appreciation or whatever you like to call them. 
They should not be, they are, undignified, perversive—and they 
eut terribly into the net,—but one must figure them at ten to thirty 
per cent of the total. 

And so, brethren, counting free work at twenty, overhead 
twenty more, presents twenty more, waiting for courts and clients 
forty and we have eighty per cent of our two thousand hours to 
deduct as unproductive leaving four hundred hours of profit or 
$4,000 at ten dollars an hour. Some get a bit more out of it but 
not much, and therefore if a lawyer, however young and modest, 
wants to keep out of the poorhouse he must get at least ten dollars 
an hour for absolute charges and twenty dollars for contingent 
eases and more if he has a family who need food, clothing and a 
decent education. 

Lawyers and clients will both see objections to the flat rate 
per hour scheme. Lawyers will say that a certain amount of di- 
plomacy is necessary to extract fees and has been since the begin- 
ning and that you can’t change human nature and that the client’s 
nature is hardly human even. Consequently one must catch the 
animal when he has won a case or collected a large sum or got a 
better settlement than he deserved and by piling on the charge at 
such a propitious time make up for the occasions when the client 
dropped in at the office for an hour to ask about the family and 
incidentally to get advice about forming a corporation which was 
never formed nor paid for; or the time he lost his case (which 
would never have been brought if he had told his attorney the 
truth) and was so indignant and so convinced that the case had 
been mistried that the lawyer had to forget to send a bill; or the 
time when the client having gone through Bankruptcy was broke 
but left with a long string of cases to defend and the lawyer, un- 
willing to leave a friend in the lurch, took care of him for years 
without compensation; or the dozens of small collections which 
had to be done on a percentage basis at an actual loss to the office ; 
or the relatives who expect that the honor of their confidence is 
sufficient reward for attending to their legal complications and 
upon being asked for checks recoil in horror, complain to all the 
other relatives and their friends and give the accident cases they 
subsequently get to perfect strangers. 

Yes, dearly beloved brethren, these are crosses we all bear, 
and shall be obliged to bear as long as writs are printed. But 
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there must be wastage in every line. The merchant loses when his 
goods fall behind the fashion, the workman has his periods of idle- 
ness, the doctor must devote many hours to free attendance at 
hospitals. But the basie principle remains the same, fair charges 
on a time basis with the rate set high enough to take up the slack. 
That is why I suggest a minimum of ten dollars an hour. The 
majority of lawyers do not earn ten dollars an hour nor its equiva- 
lent of $4,000 a year. The average is more like $1,500. But a mar- 
gin must be left for just those forms of wastage which have been 
named and which are inevitable, and for the beginner who, how- 
ever good his qualifications, will spend many a weary hour for many 
a weary year awaiting for clients. 

And then, the lawyer will protest, what about contingent cases? 
Is it fair to ask a lawyer who has spent time and money on ten 
eases and lost them to charge for the ten cases he wins or settles 
at the minimum rate? How is he to be paid for the ten bad cases? 
A sensible question, and the answer is that half the tort cases tried 
are won and more than half the eases that come in are settled, so 
that in respect to tort actions where the lawyer depends on the 
outcome of the case for his fee the minimum ought to be doubled. 
And shall he have barely his time allowance for settlements? An- 
swer: nothing more, because most of the settlements are for very 
small amounts and at ten dollars an hour the fee would be ample. 
As for larger cases involving real injuries even lawyers have long 
felt the injustice of taking a third of what a man got for losing a 
leg as compensation for the pain of signing two letters and talking 
half an hour with an adjuster. Indeed the whole matter of contin- 
gent fees is something of a stench in the nostrils of the law. It is 
at best a ‘‘talking point.’’ A tort case with any merit at all is 
almost certain to bring a fee and one with no merit should not be 
entertained. The curse which the old decisions placed on cham- 
perty has been practically removed but there still hovers around 
us an echo of its former reverberations. So don’t grumble any 
further about contingent cases. 

As to the clients objections to a flat hour rate, they would be 
mostly included in the popular indignation at a lawyer being paid 
at all, which contention may have something in it but which we 
shall not at this time consider. The only other criticism would be 
the size of the rate and that can be demonstrated to the satisfaction 
or substantial satisfaction of the typical litigant, meaning by sub- 
stantial that he ean be argued down to a point where he is con- 











ql 


ag 
la 











43 


vinced that it doesn’t pay to resist. That is about all we can hope 
for. 

Let me emphasize my contention that the ten dollar per hour 
rate should be a minimum. Special skill should be specially paid as 
it is in all other lines. The courts have decided that a lawyer is 
entitied to additional fees where the amount involved is very large, 
the event successful or the branch of practice especially difficult or 
an unusual strain and no one will deny that extra allowance should 
still be a rate and not a bonus and above all it should not be a 
matter of percentage. Sound enough in the ease of salesmen and 
business managers, it is pernicious in legal matters as it would be 
to pay a minister in proportion to his virtue. 

Clients should be educated as a doctor’s patients are educated 
to the idea that a lawyer’s time must be paid for no matter what 
the nature of the work is and no matter what the results. A form 
showing the accounting system should appear on bills and bar 
associations should adopt minimum charge rules and should be 
quoted. Lawyers should be pledged to make the charges or to do 
free work but not to compromise. 

All this sounds very sordid, very sordid. But although the 
lawyer should,—ahem!—be a vibrant knight in the army of al- 
truists and should bear in mind the high ideals of true, swift, and 
efficient justice—ahem!—he should also support himself and his 
family, and in this aspect the law is simply a method of making 
a living. 





A NEWSPAPERMAN’S VIEW OF THE PROFESSION. 
(From the Boston Post of May 3, 1931.) 

Lawyers Get Poor Picktnc — INCOME or Haur Nor Over $3,000 
YEARLY—ForRMER Ways OF MAKING Money Rapip.y PAssina. 
By JOHN BANTRY. 

Thousands of young men and women are seeking to fit them- 
selves for a career at the bar. No other profession has so many 
eager aspirants. The output of young lawyers seems to increase 
each year. The enthusiasm over a prospective legal career is 
increasing. More and more persons are attracted by the glamor 
of the title ‘‘ Attorney at Law.”’ 

Yet, as a business, the legal profession is declining. It is much 
harder for a lawyer to make a decent living than it was 25 years 
ago. One by one the avenues of profitable business for the average 
lawyer are being closed. 
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The statement may be challenged, but it is safe to say that 
50 per cent of the lawyers in Boston do not average $3,000 a year 
after their necessary office expenses are paid. Some persons who 
are conversant with legal affairs in Boston put the figure at $2,500. 
So a good many lawyers must make a very bare living. 

For the stars of the bar, the financial rewards, as in nearly 
all lines of business, are greater than ever. The number of lawyers 
in Boston making ‘‘big money’’ is much greater than 25 years 
ago. But these men constitute a small group of highly efficient 
specialists. Many of them have an especial flair for money making. 

But the average lawyer finds it harder and harder to make a 
decent living. 

Twenty-five years ago conveyancing offered a good, steady 
income, particularly for lawyers in the smaller cities and towns. 
Anyone who bought a house or sold a house needed the services of 
a lawyer. The attorney for the buyer looked up the title of the 
property, scanned the deed and mortgage papers drawn up by the 
seller’s attorney and both lawyers were usually present at the 
time the title was passed. A service of this kind usually netted each 
lawyer from $25 to $35 or a larger sum if the amount of money 
involved was large. 

This sort of business was a fine financial backlog for the 
average lawyer and it very often, too, fell into the hands of the 
younger members of the bar. The older lawyers would frequently 
turn this business over to their younger colleagues. 

At present this source of income for the average lawyer has 
almost disappeared. The rise of the co-operative banks and the 
great extension of savings bank business has tended to concentrate 
most of the real estate title business in the hands of the banks. 
They naturally recommend to the purchaser of property the services 
of the bank’s attorney. They have also driven down the prices 
formerly paid for such transactions. The result is that one lawyer 
in the city or town, the bank’s attorney, gets this business at a 
low figure instead of being split up among all the attorneys of the 
town at a decent price. 

The searching of titles, which was formerly a job for the 
trained lawyer, has now become merely a mechanical operation. 
There are several hundred women throughout the State, who are 
not lawyers engaged in it and they do an excellent job, probably 
a better and quicker job than most of the lawyers. They will do 

for $10 what a lawyer formerly charged $25 to $35 for doing. 

The result is they get the most of the title work. It wouldn’t 
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pay a lawyer to spend a couple of days looking up a title if he only 
got $10 for it. These extremely skilled women can do it in half 
the time. 

Still another feature of this title work, formerly a source of 
profit to lawyers, is the fact that, through years of intensive search- 
ing of titles, the three or four big conveyancing firms have abstracts 
of most of the titles to property around Boston. If, for instance, 
... . have passed a title within five or 10 years there is no use 
paying out money for some other lawyer or title expert to go 
over it. There is little chance that. . . . will miss anything. Bet- 
ter to buy a copy of the abstract of the title from them. 

Thus the real estate end of the law business is slowly passing 
out of the hands of individual lawyers. 

Years ago, the young lawyer started out collecting bills. He 
could always get plenty of them to collect. It was tough, dis- 
agreeable work, but there was a living in it while he was engaged 
in the hard work of building up a practice. Most of the older 
lawyers in Boston began their careers by collecting bills. 

This ‘‘bread and butter’’ business has vanished, too. Most 
of the merchants belong to trade associations which have their 
own lawyers and bill collectors. This service costs the Merchants 
less than it did when they gave their bills to individual lawyers. 
Today the young lawyer can’t get enough of this business to pay 
him for his time. 

The Workmen’s Compensation Act at one swoop cut hundreds 
of thousands of dollars off the combined income of lawyers. Form- 
erly actions of tort against employers for injuries to employees 
resulted in good fees for lawyers. Now, as the Industrial Accident 
Commission hears these cases, fixes the compensation and also the 
legal fees (when a lawyer appears) there is little or no money in 
that class of business, once so profitable. 

If the scheme to set up a board like the Industrial Accident 
Commission, to handle automobile damage cases in the same fashion, 
should ever be adopted here, it would at one blow take away at 
least one-half the business of 75 per cent of the lawyers. It may 
come, too, but not without the most desperate efforts on the part 
of the bar to halt it. 

A bill has already passed he House of Representatives here 
to prohibit banks advertising for business as executors, administra- 
tors and trustees. This is a terribly sore spot for lawyers. Twenty- 
five years ago few persons ever selected banks as executors of wills 
or trustees of estates. All these very lucrative jobs fell to lawyers. 
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Some lawyers had charge of enormous estate funds and trust funds. 
The late .... , just before his death, was trustee or executor of 
funds and estates aggregating $50,000,000. Trustees’ fees and 
executors’ fees are large. Also there is usually considerable legal 
business in connection with the work to swell the profits. 

Gradually the banks have cut in on this business and they are 
rapidly edging the lawyers out completely. It is now the usual 
thing to name a bank as executor or trustee. Sometimes a lawyer 
is named as co-trustee, but he soon finds the bank is the real foree 
in the combination. 

Against this situation the lawyers are waging a hopeless fight. 
In the end the banks will get all the business. It is inevitable. 
Instances-where lawyers acting as trustees or executors have wasted 
or looted trusts and estates are common. In most cases the victims 
have no remedy. The defaulting trustee has no money and if he 
served without bonds or without adequate bonds there is no way 
for the victims to recover. 

With a bank the situation is different. If an employee steals 
the funds of the trust or estate the bank must and will make good 
to the extent of its resources which are invariably ample. 

Then, again, a bank certainly should know more about the 
safe investment of money than the average lawyer. There are no 
medals on lawyers as business men as a class. The average lawyer 
has no business training. 

The wonder is that the courts persist in practically always 
naming a lawyer as trustee or receiver. In these bank liquidation 
sases it would seem the sensible thing to name some man expert 
in banking to handle them. Surely he ought to know more about 
how to straighten out the affairs of a distressed bank than some 
lawyer, who frequently does not know the front door from the 
back. It can’t be because the services of a lawyer as trustee or 
receiver are necessary because of the legal points involved, be- 
cause the lawyer receiver or trustee always names another lawyer 
to act as his counsel. 

No one has yet explained satisfactorily why this particular 
bit of legal bunkum is allowed to flourish unchecked or why judges 
allow such lavish fees to lawyers who know nothing about business 
to demonstrate their lack of business sense. It never makes any 
difference whether the lawyer receiver does a good job or not. 
He gets the big fees from the court regardless of his ability or 
inability. He may make an awful mess of the whole business, 
but that won’t affect his compensation. 
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The Federal courts in New York, after a series of scandals 
where bankrupt estates were mercilessly looted, have ceased to 
name lawyers as receivers and substituted trust companies, which 
are financially responsible and do the job better. 

The young lawyer starting in business today has a much 
harder task before him in the way of building up a practice than 
the lawyer of 25 years ago. He can’t wait for it to come to him. 
Ii he has lots of friends and good connections he has a chance. 
If not, his prospects are very dubious. 

If he is very fortunate he may get an opening with one of the 
big law firms which are rapidly monopolizing the worth-while law 
business. One Boston firm employs more than 50 lawyers. There 
are quite a few big law firms in New York which employ double 
that number. But if he does get a chance with one of these firms 
he mustn’t expect much in the financial line. If he gets $25 a week 
for the first few years he is doing well. One big law firm which 
usually breaks in several bright young law graduates each year 
pays them $10 a week for the first two years. They may get $15 
the third year if they are good. 

There are opportunities in these big firms if one has the real 
stuff in him. A brilliant man may rise to a position in the office 
where he gets important money. But that is not true of the rank 
and file. They rarely get out of the small money elass. 

Formerly a lawyer went into a good-sized law office with 
plenty of business in the expectation that after a few years when 
he got well acquainted with the customers he would strike out for 
himself, taking a good slice of the business out of the office with 
him. He can’t do that today. These big firms are too cagey. 
They are not letting anyone take business away from them. To 
give them eredit, however, they will pay big salaries to a man 
who is worth it. Yet these offices contain few real star trial law- 
yers. Many of them haven’t a real top-notch trial lawyer in 
their organization. They usually hire some outside trial lawyer 
to handle their big cases in court. They do not specialize in active 
trial work... . 

For the young lawyer the best approach to a career at the 
bar is with one of these big firms. He will get plenty of work, 
but mighty little money for some time. But they will make a 
real lawyer out of him if he is any good at all. It may be that he 
will never be able to go out on his own, but if he becomes excep- 
tionally useful to the firm they will pay him good money in time. 

Yet these opportunities are for the exceptional man. 
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Unless things change decidedly in the law business the oppor- 
tunities for making a decent living out of it will grow less and less, 
There will always be large rewards for the exceptional persons, but 
there are not enough of these to supply the demand. 

Nevertheless, it is not to be expected that any gloomy predic- 
tions will stem the present rush toward careers at the bar. Indeed, 
the softest business in town is that of catering to the ambitions 
of those who wish to be lawyers. There is more money in teaching 
the law than in practicing it. All the law schools are jammed. 
There are private teachers of the law who are making plenty of 
money. One of the law schools which first established an evening 
school is a gold mine. <A law school exclusively for women is very 
profitable. .... 

It’s a great game this law school business. The supply of 
eager young people with money to pay for the privilege of being 
tutored for the bar examinations is endless. It grows from year 
to year. There is tremendous fascination in the mere thought of 
becoming a lawyer. 

Yet, the path of the young lawyer in court is getting rockier 
and rockier. Many of the cases are against insurance companies 
who bear the brunt of the fight when one of their clients is sued. 
These expert defence lawyers are getting to be sharks at the 
business. The young lawyer, unless he has a double copper riveted 
ease, is frequently helpless in their hands. The technicalities of 
the law are increasing each year and the remarkable keenness of 
these defence lawyers has won many decisions from the Supreme 
Court which tend to limit the extent of liability. 

There is still the tradition of these old time lawyers who, 
armed with a striking personality, a wonderful persuasiveness with 
judges and juries, were able to stalk into a courtroom without 
any previous preparation of their cases and could walk out with 
big verdicts to the dismay of learned, hard working but colorless 
opponents. Nearly every young lawyer has a picture in his mind 
of these giants of the bar. 

They would be licked to death today. Judges wouldn’t hesi- 
tate a moment to upset a verdict gained solely through personality 
and eloquence. And if some of these old boys ever ran up against 
one of these cold, quiet, horribly efficient, colorless defence attorneys 
of the present day they wouldn’t know what hit them. 

There are lawyers practicing today whose names rarely appear 
in the papers and who are unknown to the general public who 
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would make Rufus Choate look like a tyro when it came to real 
efficiency in putting over a ease. And they haven’t enough of real 
eloquence to attract the attention of a spaniel. They have some- 
thing more—the stuff in their heads that wins cases. 

But more power to the ambitious young men and women who 
want to try their luck at the bar. Some of them, perhaps it 
would be better to say a few of them, will carve out big names for 
themselves and make plenty of money. The rest will have a tough 
time. They will make a bare living—some won’t make that. But 
it’s all in a lifetime and doing something you have always wanted 
to do is a great satisfaction. The legal puddle is getting smaller 
and smaller and the swimmers in it more and more numerous and 
the danger of sinking without a trace grows more and more likely. 


AN INTERESTING STATUTE OF NORTH CAROLINA AND 
ITS OPERATION. 


NortH CAROLINA Pusiic Laws or 1929, CHAPTER 345. 
AN Act TO Raise REVENUE. 
“Sec. 109. Attorneys at Law and Other Professions. 

Every practicing attorney at law, practicing physician, veter- 
inary surgeon, osteopath, chiropractor, chiropodist, dentist, ocu- 
list, optician, optometrist, any person practicing any professional 
art of healing for a fee or reward, civil engineer, electrical engineer, 
mining engineer, mechanical engineer, architect, and landscape 
architect, certified public accountant, public accountant other 
than certified public accountant, photographer, canvasser for any 
photographer, agent of a photographer in transmitting pictures 
or photographs to be copied, enlarged or colored (including all 
persons enumerated in this section employed by the State, county, 
municipality, a corporation, firm, or individual), shall apply 
for and obtain from the Commissioner of Revenue a State-wide 
license for the privilege of engaging in such business or profession, 
or the doing of the act named, and shall pay for such license 
twenty-five dollars ($25.00). 

(a) Only one-half of the tax levied in this section shall be 
collected from those persons whose receipts from the business or 
professions for the preceding year did not exceed one thousand 
dollars ($1,000.00). 

(b) Counties, cities, or towns shall not levy any license tax 
on the business or professions taxed under this section; and the 
State-wide license herein provided for shall privilege the licensee 
to engage in such business or profession in every county, city, or 
town in this State.’’ 

(See table on next page) 
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A STATEMENT SHOWING THE NUMBER OF LAWYERS PAYING THE STATE 
LICENSE TAX IN EACH COUNTY FOR THE TAX YEAR 1929-1930, AND 
THE NUMBER PAYING THE MINIMUM TAX AS HAVING GROSS INCOMES 


Less THAN $1,000 FROM PRACTICE FOR THE PRECEDING YEAR. 


County 
Alamance 
Alexander 
Alleghany 
Anson 
Ashe 
Avery 
Beaufort 
Bertie 
Bladen 
Brunswick 
Buncombe 
Burke 
Cabarrus 
Caldwell 
Camden 
Carteret 
Caswell 
Catawba 
Chatham 
Cherokee 
Chowan 
Clay 
Cleveland 
Columbus 
Craven 
Cumberland 
Currituck 
Dare 
Davidson 
Davie 
Duplin 
Durham 
Edgecombe 
Forsyth 
Franklin 
Gaston 
Gates 
Graham 
Granville 
Greene 
Guilford 
Halifax 
Harnett 
Haywood 
Henderson 
Hertford 


Jackson 
Johnston 
Jones 


Total 


25 


Paid 
16 Rate 
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County 

Lee 

Lenoir 
Lincoln 
Macon 
Madison 
Martin 
McDowell 
Mecklenburg 
Mitchell 
Montgomery 
Moore 

Nash 

New Hanover 
Northampton 
Onslow 
Orange 
Pamlico 
Pasquotank 
Pender 
Perquimans 
Person 

Pitt 

Polk 
Randolph 
Richmond 
Robeson 
Rockingham 
Rowan 
Rutherford 
Sampson 
Scotland 
Stanly 
Stokes 
Surry 

Swain 
Transylvania 
Tvrrell 
Union 

Vance 

Wake 
Warren 
Washington 
Watauga 
Wayne 
Wilkes 
Wilson 
Yadkin 
Yancey 


Total 


Total 
10 
21 
10 

7 
6 


2,075 


Paid 
14 Rate 
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CORPORATE FIDUCIARIES AND LEGAL ETHICS. 


Duties of Lawyers in Their Dealings With Corporate Fiduciaries— 
Revolutionary Changes in Trust Business Relations and Absence of 
Publicly Acknowledged Standards Called for by New Developments 
—Need of Disinterested Advice to Prospective Will-makers—Should 
Corporate Fiduciaries Be Subjected to Same Rules That Restrain 
Lawyers From Soliciting Business? 





(Reprinted from the American Bar Association Journal.) 


By HON. GEORGE A. SLATER. 
Surrogate of Westchester County, New York. 


Address delivered at the House of the Bar Association of the City of 
New York, Thursday evening, April 23. 

Mr. President: Members of the Association of the Bar: At its 
last annual meeting the American Bar Association appointed a 
special committee on the subject of the unauthorized practice of the 
law. In bringing their duties to the attention of local and state bar 
associations, the committee said that the ‘‘sole inducement’’ to cor- 
porations and laymen to encroach upon the practice of the law, and 
to do law business ‘‘is the compensation derived therefrom.’’ 

. . ‘*To secure this legal business, recourse is had to the ordinary 
commercial methods of advertising and solicitation, thereby com- 
mercializing the profession of the law, undermining ethical and 
professional standards and destroying public confidence in lawyers 
and the courts. <A loss of confidence in lawyers and the courts is a 
sign of governmental decline and a forerunner of disintegration.”’ 

In the light of this call by the organized bar of the whole 
country, I think the time is opportune for a dispassionate con- 
sideration of the methods of trust companies and their lawyers of 
developing, through advertising and high pressure salesmanship, the 
creation of trust estates by wills and trust deeds. 

The subject of my address should be one of interest to the bar, 
to trust companies, and to the public. The question is controver- 
sial, occasioned by the development and growth of trust business. 
It is not my purpose, however, to become disputatious, but rather 
to state what may be in the minds of some of the members of the 
bar and some of the executives of corporate fiduciaries. 

Within ovr lifetime has come a change in trust business rela- 
tions which may be termed revolutionary, altering control of, and 
creating new and unheard of avenues for trust business. So fast 
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has been the growth and development of trust business that busi- 
ness ethics affecting it have not been adequately considered. The 
effect of this whirlpool of new ways and new activities in trust 
affairs has, for the time being at least, submerged ethical ideas in 
dealing with the serious and almost sacred subject of the family 
fortune. Publicly acknowledged standards have not been set up 
by trust business interests, nor by the law of the State. 

The law of the State has created these corporations with 
powers to act as executor, administrator and trustee, in fact, in 
every fiduciary capacity, without the lawmakers expecting that the 
privilege to do these corporate acts would be heralded by the cor- 
porations in a maudlin manner. The State failed to give adequate 
consideration to the situation which it permitted to be created. 
The business of selling merehandise is one thing; the creation of 
trust relationships is quite another. One relates to business. The 
other is a confidential relationship and service which is intensely 
personal. The trust company is properly charged with a public 
service. Matter of Jackson, 138 Mise. 167; Matter of Clark, 136 
Mise. 881. 

On the other hand, the question of the corporate practice of 
the law has for some years been before the courts of the several 
states. Laws in our State have been passed tending to control and 
regulate the practice of law by trust companies. In Matter of Co- 
operative Law Co., 198 N. Y. 479, it was decided that the right to 
practice law is not open to all, but is a special franchise granted 
by the State to those who qualify by education and character. An 
attorney must take an oath of office and become an officer of the 
court, subject to its discipline. 

The legislation of the State has placed the stamp of disap- 
proval upon the practice of law by corporations, as evidenced by 
Section 280 of the Penal Code. It has made it illegal for such 
corporations to furnish legal service or advice, or to furnish at- 
torneys or counsel, or to render legal service of any kind or nature 
in any other way or manner. 

Some corporate fiduciaries, when approached by a will-maker, 
now direct such persons to certain attorneys as persons qualified 
by experience to undertake the labor of preparing a will contain- 
ing trust provisions. What should be the duty of lawyers in their 
relations with clients sent to them in this manner? Is the public 
adequately protected if the attorney who draws a will or trust in- 
vestment for the bank’s customer is one who either is employed by 
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the bank, or systematically profits through its solicitation for the 
creation of such trust relationships? Is not the lawyer’s allegiance 
a divided one? Does he not undertake an impossible task when he 
attempts to represent and advise the will-maker? No man can 
serve two masters. If the lawyer owes any duty to the bank, how 
ean he impartially serve the bank’s customer as his lawyer? 

When the corporate fiduciary sends the customer to a lawyer 
and advises the customer that the lawyer is competent to draft the 
instrument, and, particularly, where such event happens with fre- 
quency, those who appreciate human emotions will say that the 
lawyer must be interested in having the corporate fiduciary named 
in the will as executor. I know of a case where the will-maker 
wanted one of the family named as executor and the attorney 
talked the will-maker into writing in the name of his trust com- 
pany. Whom did this attorney really represent—the corporate 
fiduciary or the will-maker? 

The real question is one in which the public interest is involved 
and that interest should be paramount. If the estate is large, or 
the matter complicated, the proper drafting of a will requires the 
highest degree of legal skill. But, to the skill of the advising 
lawyer must be added a quality of vital importance. The lawyer 
in such eases must be absolutely clear of any adverse interest, or 
even the taint of one. The prospective testator has the right to 
expect that the lawyer, who is advising him as respects what is 
probably the most sacred and the most far-reaching legal act of his 
life, shall be acting solely in the interest of the will-maker. Our 
statute law is careful to surround the execution of such a document 
with certainty of disinterestedness; even one who performs the 
service of witnessing a will is barred from accepting a gift therein. 
If a mere witness must be disinterested, how much more important 
it is that the trusted counsellor, whose advice is confidentially and 
trustingly followed, should be disinterested. The relationship de- 
mands absolute mutual confidence and reliance. 

The circumstances of each individual testator require different 
treatment. In some cases, it is advisable that property should be 
left outright rather than upon trust. The will-maker is entitled to 
honest and disinterested legal advice upon this point. With a 
divided interest, will the lawyer decide for the testator, or for 


the trust company which might receive large commissions as trus- 
tee? .. 


Again, a trust of short duration may be more desirable than 
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one which is to endure for many years. The longer the trust lasts, 
of course, the longer the trustee gets commissions. Can such a 
lawyer for the trust company, or under obligation to it, be relied 
upon to advise a short rather than a long trust, when he knows 
that the corporate fiduciary will derive greater financial profit from 
the latter? 

The powers of a trustee are defined in the will. In some cases, 
these powers should be broad. In others, they should be limited. 
It is a distinet and obvious advantage to corporate fiduciaries that 
they be given the fullest possible powers. Where does the interest 
of the trust company attorney lie in answering this problem? 

Can we be sure that, when a trust company distributes adver- 
tising material and solicits the insertion of certain provisions in 
wills or trust indentures, a lawyer regularly recommended by it to 
customers will refuse to insert such provisions in wills? 

Can the ecompany-chosen lawyer advise the testator disinter- 
estedly as to the character of the provisions which relieve the fidu- 
ciary corporation from pecuniary liability in the event of loss ae- 
cruing from the negligence of a trustee? 

Other illustrations of conflict in interest could be cited to in- 
dicate that, in the drafting of a will, the interest of a testator and 
of the financial institution which is to become the executor or trus- 
tee, or both, are in opposition, and sometimes conflicting to a 
marked degree. 

The question is not one of ability to draw documents. The 
issue is one of disinterestedness. Has the attorney independence 
of judgment? Is he what the will-maker believes him to be? Can 
he be such when affected with such an interest? Candidly, in sueh 
situations I do not believe he can be wholly free. 

For purposes of illustration in discussing this subject, I have 
referred to drafting of wills. The same objection, of course, will 
apply with equal foree to the drafting of living trusts, life insur- 
ance trusts, or any other trust agreement of like character. 

The corporate fiduciary business involves the fiduciary prin- 
ciple. There is not adequate protection to the community in the 
practice of selecting counsel for those who have been solicited by 
the activities of the trust company. 


How is this business procured? 

It is common knowledge that many banks and trust companies 
have been, and are, advertising for and soliciting the business of 
acting as executors, administrators, trustees, and other fiduciary 
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relationships, by means of pamphlets, newspapers, personal and 
circular letters and personal solicitation. 

The competition for trust business is so keen that high-pressure 
advertising and solicitation result. I ofttimes wonder whether the 
executors of corporate fiduciaries really are aware of the methods 
that are used, and the practices employed in this field of compe- 
tition. The extensive business of acting as executor of wills and 
trustee under trust indentures is a recent growth, and the applica- 
tion of modern methods of advertising and salesmanship has devel- 
oped only in the last few years. With this newness of business, 
there is no code of ethics controlling, such as controls the legal 
profession. There is yet a failure among the fiduciaries themselves 
to appreciate that, in the creation of the fiduciary relationship, 
there are involved considerations transcending ordinary business 
standards. Canons of ethies by which lawyers are bound are not 
based upon arbitrary traditions. Lawyers are precluded from ad- 
vertising and solicitation of professional employment, because it 
has been found that, in the ereation of fiduciary relationships by 
such methods, there are inherent dangers to the community. 

At least some of the corporate fiduciaries have persons who 
are called ‘‘solicitors,’’ employed on salaries, who personally visit 
customers and prospective customers and solicit them to make wills, 
create trusts, and to name their respective companies as executor 
and trustee in wills and trust instruments. Other companies do 
not employ such persons but depend upon printed pamphlets, docu- 
ments, and letters, as well as newspaper advertising, to get the 
business of handling estates. 


We all receive such appeals through 
the mail. 


These solicitors consider themselves as though they were 
life insurance agents who go out to solicit and write up policies for 
their companies. Yet, in the case of life insurance, the transaction 
is one that will, in many cases, augment the estate. The other 
transaction deals with a more sacred privilege, to be carried out 
after death. Getting on the ‘‘prospect list’’ is almost similar to 
getting on the usual ‘‘sucker list’’. As with all salesmen, there is a 
high-powered kind who brings in business with a disregard of what 
he may say. He is the ‘‘go-getter’’ type. In my judgment, all of 
this sounds unseemly and highly improper. The booklets are of the 
“‘seare’’ type, very much akin to patent medicine advertising, after 
reading which, you almost believe you have the disease. 

Of course, there is no mention made in pamphlets or adver- 
tisements of the desirability of the customer having the undivided 
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advice of an attorney. Sometimes a pamphlet is distributed where 
reference is made to interstate property, containing paragraphs 
indicating great doubt as to whether the State law should be al- 
lowed to operate in the matter. The indirect suggestion is to have 
a will made. 

And then again, a company will send out pamphlets ‘‘ Why 
make a will?’’ This is the indirect way of suggesting that it is 
wise to create a voluntary trust or a life insurance trust. 

Many persons delay making wills. They have the old- 
fashioned idea that writing wills presupposes early death, and the 
tendency of all this kind of advertising and solicitation is approach 
to the fear side of the mortal being. When a prospect has reached 
that state of mind, then, of course, the question is asked, ‘‘Do you 
not think our company is your logical executor or trustee?’’ Some 
companies have gone so far as to say: ‘‘Make your will now and 
make it right, or your widow will be robbed.’’ 

A corporation is an inanimate person, but not so when judged 
by self-praise. Scientific solicitation told with glowing glee and 
with a wealth of self-admiration as an evidence of the ability of 
solicitors to corral the ‘‘prospect’’ is featured in the printed pro- 
ceedings of the Trust Development Conference for 1929. 

I quote from addresses of officers and employees of corporate 
fiduciaries at such Conference. One vice-president said: ‘‘So that, 
instead of a staff of a few salaried employes to follow up such pros- 
pects as may be obtained among our friends and clients or by ad- 
vertising or circular letters, we have hundreds of unpaid under- 
writers engaged daily in locating prospects who have need of our 
services and bringing them into contact with us.’’ 

Speaking to the subject, ‘‘Getting Results,’’ the speaker said: 
‘*TIn addition to names developed through inquiries from newspaper 
advertising, there are numerous sources to which we may go for 
the building up of our prospect files. In selling trust service the 
bank has two lines of procedure which lead to two types of selling— 
‘offensive’ and ‘defensive.’ ‘Offensive’ selling is to the new cus- 
tomer. ‘Defensive’ selling is to the present customer. The latter 
is of prime importance and deserves prompt attention in the build- 
ing of the central prospect files, because it represents the field of 
least resistance to trust sales efforts. 

‘‘For ‘defensive’ selling immediate reference should be made 


to the Central Information files and a survey made to determine 
into which of the three groups you will place customers of depart- 
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ments, other than the Trust Department. Individuals are naturally 
the first considered and classified. Firms, corporations and part- 
nerships should next be broken down to make prospects of their 
individual members. The importance of an early development and 
set-up of present customers can best be emphasized by consider- 
ing the fact that your ‘defensive’ field is the ‘offensive’ field for 
your competitor—just as your ‘offensive’ field is his ‘defensive.’ 
In your ‘defensive’ field, relationships are already established 
and the first personal contact is already made which gives this 
field a decided advantage when it comes to the final step—per- 
sonal contact and closing.’’.. . 

‘‘Continuity is essential to the success of a mail program. 
The prospect should be followed at intervals with letters and 
circulars. Each letter or circular should contain a direct invi- 
tation to send for a representative or a special booklet. The 
pulling power of each letter or circular should be recorded in 
order to determine its value. A letter or circular which does not 
get results should be discarded, and one of known pulling power 
substituted.”’ ... 

‘*Proper filing of the prospect will enable you to trace the 
business as to its original source, and to ascertain the business 
developed by advertising, direct mail, personal solicitation or 
combinations of these agencies. Such a report is invaluable to 
the advertising department, in order to bring out such tangible 
results as will enable that department to plan its newspaper and 
mail material.’ 


Again, speaking to ‘‘ Advertising,’’ another gentleman said: 
gs g, 


‘**Toward the end of December, 1928, a small folder with a 
front-page caption, RESOLVED THAT MY FIRST ACT OF THE 
NEW YEAR WILL BE TO MAKE A WILL was mailed to a list 
of approximately 19,000 depositors and prospects. More than 700 
coupons, requesting our WILL MEMORANDUM were returned. 

‘* ‘Karly in January two of these requests were turned over 
to a Trust New Business Representative for personal follow-up. 
In April, 1929, the first of these two cases resulted in the com- 
pletion of a will, in which we are named co-executor and co- 
trustee, of an estate of $1,500,000. The following month the 
name on the other coupon was transferred to our completed busi- 
ness ledger, with a will approximating $2,500,000 in which we 
likewise were named co-executor and co-trustee. 

““*Thus a total of $4,000,000 in trust business resulted 
from two of these 700 return coupons within a period of four 
months.’’’... 

‘“‘T am reproducing this trust advertisement (by slide) be- 
cause it has a particularly interesting history. There was quite 
an interesting discussion of the copy before we released this ad- 
vertisement. Some people thought it too long—that it would not 
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be read. But we finally decided to give it a fair trial. It ap. 
peared in the New York Times and this is what happened. 

‘“‘The morning it was inserted a gentleman who had had no 
previous connection with the bank came into the office of our In- 
surance Trust officer carrying a copy of the advertisement torn 
from his morning paper. . 

‘*His interview was later reported to me in brief by our In- 
surance Trust officer as follows: 

‘* «This man, Mr. —————, came into my office this morning. 
He stated that he had concluded to have his will drawn and ap- 
point his own trust company executor-trustee. He read our ad- 
vertisement on the way to his office and decided then and there 
that we knew more about his trust business than his own bank 
and he is now with his lawyer signing up. His estate will total 
well over $500,000.’ ’’ 

He coneluded by saying: ‘‘Now ladies and gentlemen, that 
concludes my small part in the program.’’ 


In another talk at the Conference, the speaker said: ‘‘In 
one of the ‘come-on’ circulars prepared by the Manager of our 
Advertising Department, the first page contains these two ques- 
tions: 

1. ‘‘‘Do You Know Where You Stand?’ 

2. ‘**Has Anyone Ever Shown You a Comprehensive Estate 
Plan Fitted to Your Individual Requirements and Circumstances?’ 

**We believe that these two questions suggest the basie ideas 
for the approach to estate analysis service problems. We believe 
that the prospect should react favorably to these two questions 
because they appeal to his business judgment and common sense.”’ 

May it not be said that such acts referred to are on a level 
with the much-condemned ambulance chasing? 

Some trust companies use their women employees or officers to 
address women’s clubs upon the desirability and availability of 
their companies with regard to trust relationships. 

Now let us turn to the lawyer. What principle is involved? 
It is the simple one that one cannot serve two masters. There can 
be no divided allegiance upon the part of the lawyer drawing fidu- 
clary papers. 

I am reliably informed that there are corporate fiduciaries in 
this City who adhere to the rule that their own attorneys shall not 
be employed by the prospective customer in such cases, and their 
policy and practice are against their own attorneys preparing wills 
and trust instruments; and they refuse to accept such trust busi- 
ness. In fact, I am told that there is at least one fiduciary corpora- 
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tion who will not even discuss with the layman, without his lawyer, 
the preparation of any trust relationship. Why should this not be 
the rule instead of the exception ? 

Whenever a fiduciary corporation undertakes systematically 
to refer such business to the same lawyer or lawyers, ethically it 
should be treated as a solicitation for business by indirection. Such 
reference to attorneys in itself should disqualify a lawyer system- 
atically so used from acting in the preparation of trust documents 
wherein the referring bank or trust company is to be named in the 
will or trust indenture. Where a lawyer is systematically used for 
the purpose of facilitating the trust company in creating these 
fiduciary relationships, of course, he benefits by the advertising and 
solicitation of the company. He is particeps in the whole game. 
Employment under such circumstances must be condemned as un- 
ethical. 

It creates a situation of inconsistent fidelity and duty on the 
part of the lawyer, and he is shorn of the freedom to give his 
client independent advice. He is influenced by a duality of con- 
trol, faith and loyalty. On the other hand, the prospective testa- 
tor has the right to expect that his lawyer shall be acting solely 
in his interest. 

The draftsman of the will should be in facet a disinterested 
attorney, with only the interest of his client and the publie to 
serve. On the other hand, the publie should understand that the 
relationship is fiduciary in character. I feel that the publie fails 
to understand and appreciate this situation. The general publie 
fully believes now that, as when the will-maker makes payment 
of a fee for the drawing of the instrument to a lawyer, the at- 
torney is working solely for him as a client. 

George W. Alger, in a recent number of the Atlantic Monthly, 
with regard to the failure of those who are in the relationship of 
trusts to appreciate adequately their responsibility, said: 


‘‘The rules laid down by the courts involving trust relations 
are based upon a judicial realization that a position of trust exposes 
its occupant to special temptation which can best be overcome if 


the law forbids certain acts from which temptations might other- 
wise arrive.’’ 


For years the courts have laid down the old rule of fiduciary 
relations in plain language. The law is keenly alive to this influ- 
ence of self-interest. Yet there has been a failure to appreciate 
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the application of this old principle in these new and modern 
situations. 

In People v. People’s Trust Company, 180 A. D. 494, the court 
re-stated the principle that the relations of attorney and client are 
confidential and fiduciary, and an attorney owes undivided loyalty 
to his client, unhampered by obligations to any other employer. 

Consideration of this question brings up the thought that there 
should be official professional announcement concerning the practice 
of lawyers systematically recommended by trust companies for 
drafting trust instruments. The practical result of permitting 
such practice to continue is to bring such trust business into the 
hands of a few lawyers who are picked out and recommended by 
corporate fiduciaries. It is only a matter of time when the bulk 
of lawyers will be wholly eliminated from this field of professional 
employment. 

It was reported at the recent meeting of the Trust Company 
Division of the American Bankers Association that the survey shows 
that trust companies and banks were nominated executor or trus- 
tee under 48,812 wills in 1930 as compared with 36,193 wills in 
1929, which represents an increase of 35 per cent. The hearers 
were reminded that this percentage of increase was precisely the 
same as that of 1929 over 1928. Is this in the interest of the 
public? 

The bar is now governed by canons of ethies, but how long 
will these last if highly respected members are left free to serve 
two masters, while the less fortunate are held to the strict words of 
the professional code of ethics? We are rapidly approaching the 
point where we must choose between rules for all of us, or no rules 
at all. 

It need hardly be said that no criticism is made, or intended 
to be made, of the selection of corporate fiduciaries instead of sole 
individual trustees. Fiduciaries in this State are expressly author- 
ized by statute to engage in this line of business. They have as 
much right, therefore, to engage in this business as lawyers have 
to practice law. Lawyers frequently recommend to their clients 
the selection of corporate trustees. My reference tonight is not to 
their legitimate field of activity, but to practices which go beyond 
this field. 

There is no doubt that it is the disposition of most of the cor- 
porate fiduciaries to comply with the present statute law, and they 
disclaim any desire to draw wills or other legal documents, or to 
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give any legal advice, or to furnish their own counsel for that pur- 
pose. But this is not enough. 

In some states, drastie restrictive statutes have been enacted 
with regard to restrictions of right to accept or execute trusts, 
which give the court the power to revoke the appointment and to 
remove the corporation as such executor. 

The question is asked: What is to become of the oldtime rela- 
tion of confidence and esteem between counsel and client, if the 
most solemn act of life shall be dealt in as merchandise? Formerly, 
a lawyer was the trusted advisor and friend, the holder of the 
family secrets. Is the relationship to become mechanical? Are 
clerks or mere employees of trust companies or banks to guide in 
these highly personal situations? Of what avail a bar of men gov- 
erned by canons of ethies if, in this field, the whole relationship is 
based on business standards? 

Advertisements that no fees will be charged for the service 
of advice is a powerful appeal to the layman who believes he is 
getting something for nothing. 

The public is not aware of the extent to which courts and 
bar associations have gone to preserve the integrity of the pro- 
fession, and to maintain professional standards of honor as dis- 
tinguished from business standards. If the present business prac- 
tices of the corporate fiduciaries are not curbed, they will ulti- 
mately destroy the professional concept of what is essential for 
protection to the public. The practice of law is not a business. 
If the present code of ethics affecting lawyers is not broad enough 
to reach the case of the lawyer who solicits for trust companies, 
or who is a party benefiting by it, then it is my belief that the 
eanons of ethics might well be amended to cover these practices. 
If they are not condemned, then why not leave all lawyers free 
to advertise and solicit? Why prohibit that being done directly 
if we are to permit it to be done by indirection? 

When the establishment of the relation with an incorporated 
institution engaged in other financial transactions is prompted by 
the primary desire to earn the commissions attached to the office 
from the business attracted by advertising, persistent solicitation, 
and keen competition, there is an obvious danger that the inter- 
ests of the real parties in the transaction may be overlooked or 
neglected. This is particularly true when the advertisements are 
prepared by publicity agents, and the business is attracted by the 
Personal solicitation of paid runners and conducted by employ- 
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ees, none of whom are familiar with the principles of fiduciary 
law. It might result in imposition upon those who, themselves 
ignorant, are entitled to the application of the strictest principles 
of fiduciary obligation. 

It may be observed that the rule of ethies governing older 
professions was one of gradual development and, consequently, a 
rule of ethics governing business relations may be slow of adop- 
tion. Professional business has made exceedingly rapid progress 
within the past few decades and such business relations, bringing 
up new questions with regard to proper control, give rise to prob- 
lems which will be solved through careful experience motivated 
by the highest desire to produce more ethical conditions. Upon a 
group of professional business people have been conferred the 
greater opportunity and greater responsibility for effective con- 
trol. 

In an article in the April number of the American Bar Asso- 
ciation Jow'nal on ‘‘The Merchant Ethic,’’ the writer says it is 
the purpose of the paper ‘‘to attract a measure of attention to the 
very serious consideration which has been directed upon the ethical 
philosophy of business and to the development of business as a 
profession. . . . There may be ethies of the merchant no less than 
of the soldier, the lawyer, and the physician.’’ The writer could 
have added the professional business interest. In referring to 
Ethies, he said ‘‘it will promote a high order of professional order 
and efficiency. Responding to the spirit of the law and the influ- 
ence of the older professions, the merchant ethic professes a dis- 
criminating regard for all actual and implied fiduciary relation- 
ships.’’ 

I rest my views upon the highest considerations of public 
welfare, and base them upon my experience as a surrogate. My 
effort has been to lay bare these dangerous symptoms, whether it 
affects members of my profession or corporate fiduciaries. In so 
far as it may affect the profession, the remedy is in the hands of 
the bar associations. In the other case, the remedy lies with the 
body of corporate fiduciaries. They should adopt rules binding 
themselves, which will bring about a discontinuance of these ob- 
jectionable practices of some of them. 

I suggest the creation of standards of ethies by trust companies 
along lines of those followed by honorable members of the legal 
profession. 

In soliciting business as a corporate fiduciary, the bank is seek- 
ing to create a relationship to which the law attaches an obligation 
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of the highest good faith. There must be no bargaining; there 
must be full disclosure of everything. It is not enough that the 
property is safely kept by the trust company; that the trust estate 
is secure from pecuniary loss. Up to the present time, very largely 
that is the only real factor which is urged by trust companies. 
What is back of the effort in advertising, soliciting and competi- 
tion is, of course, the desire, as a matter of business, to secure the 
commissions attached to the office of executor or trustee. That is 
just plain business. But there is the inherent danger that, in se- 
curing such business by the methods designed, the interest of the 
man whose estate is to be trusted may be overlooked. 

It is in the interest of corporate fiduciaries maintaining high 
standards of conduct that all corporate fiduciaries should conform 
to such ethical rules and regulations as will avoid, in any instance, 
disregard of the fundamental principles governing trust relation- 
ships. They should not be subject to such competition. In the case 
of lawyers, standards have been set up by the bar forbidding the 
creation of the fiduciary relationship of attorney and client by pro- 
cesses Of advertising and solicitation. These rules naturally sug- 
gest the question, why not like rules applicable to corporate fidu- 
ciaries in the creation of their trust relationships? Since the sole 
motive of the corporation for the creation of the relationship is one 
of profit, why should not the advertising or solicitation be confined 
to the simple statement of fact that the corporate fiduciary is em- 
powered by law to accept and administer trusts; to act as executor, 
adiministrator or other fiduciary; and to such statements of finan- 
cial standing as will guide the proposed testator or donor?* 

In Barton against the State Bar of California, 289 Pacifie Re- 
porter, 818, June, 1930, which ease had to do with an attorney who 
had advertised advice free, the court took occasion to say that 
the rule which prohibits the solicitation of professional employ- 
ment by advertisement is a reasonable regulation; that such rule 
was reasonable because it was proposed and promulgated by the 
members of the profession itself. 

The court said: ‘‘It is obvious, we think, that the legal pro- 
fession does stand in a peculiar relation to the public, and that 
there exists between the members of the profession and those who 
seek its services a relationship which can in no wise be regarded 
as analogous to the relationship of a merchant to his customer. 
... It is important to the legal profession as a whole that noth- 





*This was exactly the recommendation of the Executive Committee of the Massachu- 
setts Bar Association in 1925.—Eb. 
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ing shall be done by any member which may tend to lessen in any 
degree the confidence of the public in the fidelity, honesty, and in- 
tegrity of the profession. And it is by reason of the confidential 
relationship existing between attorneys and clients that certain 
rules and regulations are applicable to the profession which are 
not applicable to a business. . .. It can readily be understood 
how unfavorably the public would react toward the profession as 
a whole if there were published large full-page advertisements ex- 
tolling the learning, ability, and capacity of an attorney ‘to get 
results.’ It would be hard to draw the lines as to what was im- 
proper and what was proper in advertising, and the regulation by 
the state bar which prohibits all advertising except professional 
ecards and conventional listings is, we think, a reasonable one.’’ 

In recent years, many associations of business men have 
adopted for their guidance codes or canons of business ethics. 
Why should not corporate fiduciaries get together and agree to 
apply those rules of ethics applicable to the establishment and 
conduct of fiduciary relationships? 

These institutions are creatures of the State, created and con- 
trolled by the law of New York. It is the plain duty of the legis- 
lature to protect the public from exploitation in every field. If 
those who operate under corporate franchise cannot control, by 
their own action, unseemly and highly improper activities, legal 
restraint against such operation will surely come. The continued 
conduct of some trust companies in violation of the principles I 
have suggested may well bring about legislative action controll- 
ing all corporate fiduciaries in the creation of the trust relation- 
ship. 


A joint announcement of the committees of the New York 
County Lawyers’ Association and of the Association of the Bar 
of the City of New York appeared in the New York Law Journal 
of May 12, 1931, as follows: 


Jornt STATEMENT OF Bar ASSOCIATIONS. 

‘*Persons contemplating the making of a will or the estab- 
lishment of a trust should be fully advised by their own counsel 
before decision on matters such as (a) whether a trust should be 
created at all, (b) what should be its duration, (c) whether it 
should be revocable or irrevocable, (d) what qualifications are 
desirable for executor or trustee, (e) how many fiduciaries should 
be named, and (f) what should be the powers, immunities and 
compensation of any such fiduciary. 
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‘‘Decisions on all of these points are of serious importance 
aud in many eases irrevocable; and the desires of a prospective 
fiduciary may frequently conflict with the best interests of the 
testator or creator of the trust or of the beneficiaries thereof. 

‘‘There should be no divided allegiance upon the part of the 
lawyer drawing or advising with respect to a will or trust agree- 
ment. 

‘‘In the judgment of the Associations a lawyer should not 
advise a prospective testator or donor as to the making of a will 
or trust if the lawyer already occupies a relationship to a pro- 
posed or potential fiduciary which might embarrass him in advis- 
ing fully and freely as to all matters involved in the formation 
and terms of such trust. Such embarrassment exists where the 
prospective testator or creator of the trust has come to the at- 
torney at the instance of any person or institution seeking to be 
named as fiduciary. 

‘*Moreover, if an attorney habitually obtains clients as a re- 
sult of solicitation of fiduciary relationships by a corporate fidu- 
eiary, and such solicitation is known to the attorney, he is ac- 
quiescing in the indirect procurement of professional employment 
and taking the benefits thereof. 

‘“‘The Associations recognize as an exception to the forego- 
ing principles, that past relations of trust and confidence may 
result in an attorney being peculiarly qualified, and consequently 
under a duty, to advise a client in regard to his will or a con- 
templated trust. In such case he may do so, irrespective of rela- 
tions with the prospective fiduciary, if after full disclosure the 
client so requests. 

‘‘Lawyers should refrain from assisting in or encouraging 
the distribution to laymen of form wills or trust indentures or 
similar documents, and should endeavor to stop the practice, be- 
eause of the danger in the use of such documents without the re- 
visions and corrections that are neeessary to meet the needs and 
intentions of the individual client under advice of his own 
counsel.’’ 





THE DRAWING OF WILLS BY SAVINGS BANKS 
IN PENNSYLVANIA. 

We understand that there is a movement among the representa- 
tives of corporate fiduciaries in Massachusetts to develop so-called 
“‘eanons of ethies’’ without legislation. The West Publishing Co.’s 
Docket for 1931 (at p. ?) contains a description of what was done 
in Baltimore in this direction. We may discuss the subject again 
in a later issue after the appearance of the report of the American 
Bar Association committee. Meanwhile the proceedings of the re- 
cent Eleventh Annual Conference of the National Association of 
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Mutual Savings Banks, held in Washington, May 20-22, 1931, has 
contributed information which will interest the bar. So far as we 
are aware no Massachusetts savings bank has begun this practice 
hereinafter described. Massachusetts savings banks were not cre- 
ated for that purpose. 

At the fourth session of the Conference, as reported in the 
Savings Bank Journal for June, 1931, pp. 109 and 122-126, a report 
of the ‘‘Policies and Responsibilities Committee’’ on ‘‘The Prepa- 
ration of Wills’’ was presented by Chairman Van Denbergh. The 
report was summarized on page 109 as follows: 


‘*PREPARING WILLS FOR DEPOSITORS. 


‘*It is, of course, understood that the first question to be deter- 
mined by any bank is whether it has a legal right to render this 
service against which there is a growing hostility by the legal 
profession. 

‘*In reply to many requests from depositors, Mr. Gowen’s bank, 
the Philadelphia Saving Fund Society, offered this free service 
beginning early in 1929. The depositors’ reasons for the request 
were that they had no regular attorney and feared a charge greater 
than they could afford, that they had never done business at any 
other bank and did not feel comfortable about approaching a strange 
institution about such a personal matter. During 1929, 41 wills 
were drawn. In 1930 when the news of this service had spread, 
324 wills were drawn and the service has not yet been extended to 
the five branches. It has created a vast amount of good will and 
has led to the renting of many safe deposit boxes. Mr. Gowen will 
be glad to answer any questions.”’ 


Later the fuller report and the discussion which followed it 
appear (pp. 122-126) as follows: 


‘‘Should a savings institution engage in the practice of pre- 
paring wills for and on behalf of its depositors? To the question 
so propounded an affirmative reply, it is believed, should unques- 
tionably be made. In justification of this assertion resort need not 
be had to arguments or theories to support the proposition, for 
such an answer, it is submitted, may be fairly based upon the 
experience of an institution which, for some time past, has been 
engaged in rendering just such a service. 

‘‘In an article entitled ‘The Savings Banker Looks at Wills’, 
which appeared in the August, 1930, issue of the Savings Bank 
Journal, Stacy B. Lloyd, vice-president of the Philadelphia Saving 
Fund Society described, in most comprehensive fashion, the reasons 
which led that institution to undertake the preparation of wills 
for its depositors and the manner in which the service is rendered. 













At 
un 
pr 


by 
de 
wh 
as 

an 
de} 
of 

abc 


bre 
ore 
the 
the 
any 


wit 
mat 
pre 
fan 
mal 
Soli 
all 

gre: 
eon! 
tion 
the 

unu 
Soe’ 
chai 
shal 


esta 
the 

as jr 
the 

Cou 
will 
dep. 
his 


of t] 


cuss 
by n 
it wi 
wills 








ESE ial 





67 


At the risk of repetition, but so that the matter may be clearly 
understood, it will be well to restate the considerations which 
prompted the inauguration of this service. 

‘‘Some time prior to the year 1929, and in order to ascertain 
by what means the Society might be of additional service to its 
depositors, a desk was put in the lobby of the main office upon 
which was placed a sign inviting depositors to make suggestions 
as to matters with respect to which the Society might be of assist- 
anee. In response to this invitation came many requests from 
depositors that the Society undertake the preparation and execution 
of their wills. As said by Mr. Lloyd, in his article referred to 
above :— 

‘‘<The suggestion that they go to their lawyers generally 
brought the response that they had none, or the charges would be 
ereater than they could afford. On the other hand, the suggestion 
they go to a trust company almost always developed the fact that 
they had dealt with the Society exclusively and had no contact with 
any other financial institution. ’ 

‘‘Convineed that these numerous requests reflected a situation 
with reference to which the Society could, and should, be of 
material assistance, the Society’s advertising manager, who had 
previously had considerable personnel experience, was asked to 
familiarize herself with the Pennsylvania statutes governing the 
making of wills, and with the interstate laws, while the Society’s 
Solicitor prepared a set of forms comprehensive enough to embrace 
all the simple means of disposing of their estates desired by the 
great majority of the depositors. It should be observed, in this 
connection, that the Society has declined to undertake the prepara- 
tion of wills involving the disposition of very large sums of money, 
the creation of complicated trust estates or those containing other 
unusual provisions. All such cases are referred directly to the 
Society ’s Solicitor who has agreed to prepare all such wills without 
charge to the testator but with the understanding that his firm 
shall be employed as counsel when the will itself becomes operative. 

‘*After the wishes of the depositor as to the disposition of his 
estate have been explained to the Society’s representative in charge, 
the will is prepared and is then submitted for examination, both 
as respects substance and form, to one of the executive officers of 
the Society each of whom is a member of the bar of the Supreme 
Court of Pennsylvania. Following such examination, and if the 
will as drafted be approved, it is signed and executed by the 
depositor, friends or relatives of the latter acting as witnesses to 
his signature. It is only in eases of emergency that representatives 
of the Society are asked to witness the signature of the testator. 

‘‘Having thus equipped itself to render the service under dis- 
cussion the Society, early in the year 1929, advised its depositors, 
by means of a poster displayed in the lobby of the main office, that 
it was prepared to assist them in the making and execution of their 


wills. At the outset the response to this notice was not over- 
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whelming, but 41 wills having been prepared during the year 1929. 
However, the fact that the Society was willing to perform this 
service gradually became more widely known with the result that 
during the year just passed a total of 324 wills was written, an 
average of well over one will per banking day. Such a showing 
may be deemed satisfactory particularly in view of the fact that 
notice of the Society’s willingness to perform this service was made 
known only at the main office and was not advertised at any one 
of the five branch offices. The extension of this service to deposi- 
tors making use of the branch offices, shortly to be undertaken, 
should result in a very substantial increase in the number of wills 
drawn. 

‘The rendering of the service above described, which is both 
expeditious and without cost to the depositor is, it is submitted, of 
manifest advantage both to the individual depositor and to the sav- 
ings institution concerned. That the performance of this service is 
appreciated by those depositors making use thereof is attested by 
the many and oft-repeated expressions of gratitude consequent 
upon the completion of each will. On the other hand, the service 
thus rendered is of equal importance to the savings bank itself 
for in probably no other fashion can the institution hope to enter 
into as intimate relations with its depositors. Then, again, the rela- 
tionship so established may well lead to other contacts between 
bank and depositor such, for example, as the leasing of a safe 
deposit box whereby to safeguard the will itself. 

‘‘The method of preparing wills for and on behalf of its de- 
positors pursued by the Philadelphia Saving Fund Society does not, 
it is felt, conflict with the effective statute governing the practice 
of law within the Commonwealth of Pennsylvania. The Act of 
April 17, 1913, P. L. 80, provides, in part, as follows: 

‘* «From and after the passage of this act, it shall not be law- 
ful for any person in any county in the State of Pennsylvania to 
hold himself out to the publie as being entitled to practice law, or 
use or advertise the title of lawyer . . . counsellor, or the equiva- 
lent in any language, in such manner as to convey the impression 
that he is a practitioner of the law ...; or, in any manner to 
advertise that he, either alone or together with another person, or 
persons, . . . conducts or maintains a law office, or law and collee- 
tion office of any kind, for the practice of the law . . .; without 
having first been duly and regularly admitted to practice law ina 
court of record of any county in this Commonwealth.’ 

‘Tt is extremely doubtful whether the word ‘person’, as used 
in the statute above quoted, can be construed to include a voluntary 
association or a corporation, but, in any event, the fact that all 
wills drawn for depositors of the Philadelphia Saving Fund Society 
are examined and approved by officers of the Society all of whom 
have been ‘duly and regularly admitted to practice law’, in the 
words of the statute, constitutes, it is submitted, a sufficient com- 
plianee therewith. As a practical matter, certainly, the qualifica- 
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tions of a lawyer need not be included amongst the attributes of the 
representative of the Society who, in the first instance, interviews 
the would-be testator and endeavors to ascertain, as clearly as may 
be, his wishes and intentions as to the disposition of his estate. 
That individual need only possess sympathy, tact and limitless 
patience. 

‘Tt is, of course, understood that the question as to the eapac- 
ity of any institution to render this or a similar service—a question 
which should be determined before any offer to perform is made— 
must be resolved in the light of the legislation prevailing within the 
appropriate jurisdiction. And it is equally clear that the proper 
determination of this question is of paramount importance in view 
of the increasing hostility shown by lawyers and associations of 
attorneys against the exercise by banks and trust companies, in par- 
ticular, of those functions deemed to be exclusively within the 
province of those admitted to the practice of the law. 

‘*Perhaps the latest expression of this attitude is to be found 
in the recent decision of the Supreme Court of Idaho in In re 
Eastern Idaho Loan & Trust Company, et al, 288 Pacifie 157 (1930). 
The proceeding in question was instituted by direction of the board 
of bar commissioners of the State of Idaho for the purpose of 
securing an order requiring the defendant corporation named and 
its president to show cause why they and each of them should not 
be punished for contempt of court, in that they were practicing 
law and holding themselves out as qualified to practice law without 
either of them having been admitted to practice by the Supreme 
Court of Idaho and without having paid the license fees pre- 
scribed for the practice of law. The petition filed in that case 
alleged, in part, that the defendants ‘have represented themselves 
as learned in law, and particularly in the preparation of wills and 
declarations of trust; and have solicited by various types of adver- 
tisements that they are so competent and able, and have at various 
times advised persons desiring to make a disposition of their prop- 
erty by will or by trust as to the law of wills and trusts.’ And 
the petition also included averments as to specifie occasions when 
the defendants drew wills and other papers, charging and receiving 
a fee from the person served in each instance. 

‘“‘The Court, after having quoted from the legislation upon 
which the proceeding was based, observed that :— 

***At this stage of our legislation, there can be no question 
that the statute is consciously levelled at the unadmitted and un- 
licensed practitioner functioning either within or without the 
courts’; and in rejecting the defendants’ contention that their spe- 
cially advertised activities did not constitute practice of the law, 
said :— 

““*But, where an instrument is to be shaped from a mass of 
facts and conditions, the legal effect of which must be carefully 
determined by a mind trained in the existing laws in order to 
Insure a specific result and guard against others, more than the 
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knowledge of the layman is required; and a charge for such service 
brings it definitely within the term ‘practice of the law’.’ 

‘The finding of the Court was that the defendants were guilty 
of contempt. 

‘‘TIt should be noted, however, that in the ease cited the indi- 
vidual defendant had not been admitted to the bar; a charge was 
made, in every instance, for the services rendered; and _ those 
services were not confined alone to the drawing of wills but 
included, as well, the preparation of agreements of trusts, deeds of 
conveyance, mortgages and other contracts. The opinion reached 
in the ease considered could not, therefore, be relied upon as au- 
thority to condemn the type of service now being performed by 
the Philadelphia Saving Fund Society, because of the substantial 
dissimilarity in the essential facts, but the decision rendered in 
the ease cited, together with others of like import, serves to empha- 
size the necessity of careful study as to the power of any institution 
to undertake a service of similar character to that under discussion, 

‘*Onee it has been determined that the rendition of such a 
service is not in conflict with any applicable legislation, it is sug- 
gested that the type of service above described is perhaps as satis- 
factory as any that can be devised, for it has been demonstrated 
to be of real importance from the point of view of both the deposi- 
tor and the savings bank concerned, is without cost to the former 
and is distinguished, in character, by its simplicity and expedi- 
tiousness. 

‘“HeRBERT A. O’BrIEN (Counsel, Prudential Savings Bank, 
3rooklyn, N. Y.): ‘I am opposed to this report. The advertising 
department is a very unusual department to trust with the intricate 
legal questions which arise in the making of a will. Of course, 
they qualify that by saying all difficult wills will be referred to 
the Society’s solicitor. I think it is outside the scope of the sav- 
ings bank to attempt to furnish depositors with legal advice. 

‘*“Tn our bank we have some 33,000 depositors. I am satis- 
fied that if I can induce our president to put up a sign, ‘ Wills 
drawn free, provided you give your disposition of the estate to 
the bank’s attorney,’ I will immediately get a large clientele. The 
Surrogate of Westchester County has called attention to the danger 
of unlimited funds passing to the control of trust companies through 
the solicitation of wills. 

***TIn New York, trust companies maintain a personnel of 
highly paid solicitors who induce wealthy men to have the trust 
company’s attorney draw their wills, and make the trust company 
the trustee. We wonder whether the attorney is serving the client 
he has solicited, or the trust company. 

** “A friend of mine found himself the executor of a will. The 
co-executor was one of the big trust companies of New York. He 
was astonished to find a million dollar estate in the control of a 
number of paid clerks of rather average intelligence. I do not think 
if I got wills from depositors through a solicitation of the bank, 
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that I would compare with the regular attorney of that particular 
depositor to whom the depositor had gone with all of his troubles 
covering a period of years. I do not believe I could compare to 
the trusted attorney of that man and his family.’ 

‘‘Mr. GowEN: ‘The questions you have raised are indicative 
of the opposition which lawyers and groups of attorneys raise 
against just this procedure. The Philadelphia Saving Fund Society 
has not exercised any powers, either as executor or as trustee. In 
performing this service it has no axe to grind. The rendition of 
this service, the preparation of wills for depositors, grew out of 
requests made by depositors themselves for such a service. Most 
of our depositors have no relations whatsoever with any lawyer, 
any other bank, or any trust company. Many of them doubtless 
never would have prepared a will had not the suggestion been made 
that we were willing to undertake it for them. As I stated in my 
report, we undertake only the writing of wills simple in character 
and which dispose of a very small estate. 

‘**Where any large sum of money is involved, or anything 
of a complicated nature, it was planned to refer the depositor to 
our solicitor. Such a ease never has arisen. 

‘* “Criticism also was made that the actual preparation of the 
will is in charge of a woman in our Society who has likewise under 
her charge the advertising of the Society. She is in charge, like- 
wise of our personnel department. She has the faculty of being 
able to make close friends with our depositors and to glean from 
them their exact wishes as to the disposition of their estates. 

‘** * After she has discovered their wishes in the matter, follow- 
ing the forms that are prepared by our solicitor, she undertakes 
the preparation of the will. Every one of those wills then is 
passed upon by one of the executives, both as to substance and 
form. Each one of those executive officers is a member of the Bar 
of the Supreme Court of Pennsylvania. No charge, of course, is 
made for this service. 

‘* «This service has been found useful not only for the deposi- 
tors themselves but it has provided a source of contact between 
the savings banks and the depositors, which probably could not be 
arrived at in any other form. 

‘* «last year we prepared a total of 324 wills. Thus far this 
year we have prepared 273, a rather considerable proportionate in- 
erease. We can see no objection to the service. We do not think 
that it is seriously objected to by the Bar in Pennsylvania.’ 

‘‘Mr. BroputpH: ‘May I say a word as to the grave danger 
of placing such large funds in the hands of banks and trust com- 
panies compared with lawyers? 

‘**Tt is well known that banks are experienced managers of 
large funds. Their comparative ability, together with their moral 
and legal responsibility for the proper care of those funds, ean 
hardly be questioned. Particularly is this true when you compare 
such responsibility with the responsibility which can be taken by 
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the probable executors or administrators of the people who become 
the testators, or those who die intestate. I think that particular 
point made by the Surrogate of Westchester is quite empty. Ap- 
parently he has not considered the vast waste of money arising out 
of the management through inexperienced executors.’ 

‘‘Mr. GowEN: ‘Supplementing your remarks, that criticism 
would have absolutely no point in this particular case. None of 
the estates created by these wills go to the Philadelphia Saving 
Fund Society. They pass out in distribution in the normal cours: 
of events, such as happens in the disposition of every estate.’ 

‘““Mr. O’Brien: ‘I was discussing the principle. The same 
solicitation made by the trust companies and the banking institu- 
tions of New York would take a different form than yours. 

‘* “As to the ways of private executors, I do not believe there 
are any available statistics on that score. It is largely speculative, 
is it not?’ 

‘“Mr. BipputpH: ‘I do not doubt that there is a great deal of 
speculation in the investments.’ 

‘“Mr. O’Brien: ‘T mean to say, do you know of any waste or 
are there figures available?’ 

‘*Mr. BipputrH: ‘I do not think there are figures available. 
Anyone with experience in the savings bank business knows of cases 
typical of those which he does not know about.’ 

‘Mr. O’Brien: ‘There is occasional mismanagement in every- 
thing that is human. There have been gross examples of misman- 
agement of banks showing things which indicate that they, too, 
suffer from the human element. I am opposed to the solicitation 
by one group of attorneys of the business of thousands of deposi- 
tors.’ 

‘‘Mr. Gowen: ‘There-is no solicitation on the part of any 
attorney. I think you must have misunderstood me. The advocacy 
of the performance of this service is restricted to savings banks. 
Most of them have no authority to act on them as trustees or 
executives.’ 

‘‘THomas H. CuLuInan (Vice-President, Beneficial Saving 
Fund Society, Philadelphia) : ‘Are employees of the Philadelphia 
Saving Fund Society allowed to act in that capacity?’ 

**Mr. GOWEN: ‘That never has arisen.’ 

**Mr. CuLuinan: ‘Could they be?’ 

‘‘Mr. Gowen: ‘Purely as individuals.’ 
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BENEFIT OF CLERGY — A HISTORICAL CURIOSITY. 


When two British soldiers were convicted by a jury of man- 
slaughter for the so-called Boston Massacre in 1770 they prayed 
the benefit of clergy, which was accorded them, and they were 
branded in the left hand and released. At that time manslaughter 
was a capital offence. In the indictments they were described as 
‘“Jaborers.’’ Yet the convicted were far from being of the clergy. 
What was this benefit of clergy? For centuries it had been an 
important feature of English administration of justice, and had 
apparently been applied in the courts of the colonies prior to the 
Revolution. It has now become an interesting curiosity of history. 

Originally it was a principle exempting the clergy from civil 
courts, held subject only to ecclesiastical jurisdiction. It amounted 
to release of the convicted by the civil authority. In 1350 a statute 
was passed: ‘‘ All manner of clerks as well secular as religious, 
which shall from henceforth be convicted before the secular justices 
* * * shall from henceforth freely have and enjoy the privileges 
of Holy Church.’’ It, therefore, was extended to ‘‘persons not 
strictly in orders, but assistants to clerics.’’ It was held that 
women were not included as they could not take orders. As a 
test the convicted was called upon to show that he could read, 
and he was handed the 51st Psalm, which the Vulgate called 
Miserere and required to read the first verse. ‘‘Have merey upon 
me, O God, according to thy loving kindness; according unto the 
multitude of thy tender mercies blot out my transgressions.’’ 

If he did so the clerk announced ‘‘legit’’, (‘‘he reads’’), and 
the privilege was accorded. This was called ‘‘neck verse,’’ and 
was well recognized as such. It appears frequently in current 
literature. A rhyming stanza says :— 

“If a clerk had been taken 
For stealing of bacon, 
For burglary, murder, or rape, 
If he could but rehearse 
(Well prompt) his neck verse 
He never would fail to escape.” 

In Marlowe’s Jew of Malta it says: ‘‘Within forty feet of 
gallows counting his neck verse.’’ There are references to it in 
Shakespeare; and in King Lear is this passage, 

“Madame, I hope your grace will stand 


Between me and my neck verse, if I be 
Called in question for opening the King’s letter.” 
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And in the Lay of the Last Minstrel, 


“Letter or line know I never a one 
Wer’t my neck verse at Harribee.” 


In 1705 the reading was abolished by a Statute of Queen 
Anne, and it was enacted that the benefit of clergy should be 
granted to all those who were entitled to ask it, without requiring 
them to read by way of conditional merit, and they should be 
taken to be and punished as a clerk convict. They were told to 
kneel down and pray the benefit of the Statute. 

In 1487 to prevent a second claim after a prior conviction the 
party was required to be branded in the brawn of the left thumb, 
an M in the ease of murder, and T in ease of theft. This branding 
was often only formally done so as to leave no indelible mark, 
and in 1779, nine years after the ‘‘Massacre’’ it was declared that 
instead of burning by the hand (which was sometimes too slight 
and sometimes too disgraceful) the Court might impose a pecuniary 
fine, or order that the offender be publicly or privately whipped, 
except in case of manslaughter. 

Many statutes were passed on the subject in the course of 
centuries. 

Women were allowed the benefit at the beginning of the 18th 
eentury. 

In 1547 the benefit was extended to peers of the realm. 

The privilege was gradually curtailed for a number of crimes, 
and at the end of the 17th century the following crimes were 
excluded: high treason, petit treason, murder, piracy, arson, burg- 
lary, house breaking, putting in fear, highway robbery, horse 
stealing, stealing of over a shilling, rape, and abduction to marry. 
The exceptions were still further extended in the 18th century. 

In 1717 those guilty of clergyable larecenies were to be trans- 
ported for seven years without branding or whipping, and Black- 
stone states that as many as 160 actions were declared by Parlia- 
ment to be without benefit of clergy. 

In its extended application the benefit of clergy corresponded 
practically in a very crude way to our modern system of probation. 

It gradually fell into disuse in England, but was not finally 
repealed till 1827. Yet in 1841 at the trial of Lord Cardigan the 
question arose in ease of his conviction if he could still claim the 
benefit accorded to peers of the realm in 1547, and a special act 
was soon passed repealing especially this privilege. 
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In this country up to the time of the Revolution the Colonial 
courts probably followed the English law, as seen in 1770 at Boston. 
But benefit of clergy did not long survive after our Independence. 
In 1785 Massachusetts repealed it in all subsequent crimes except 
in capital cases where it was allowed, for which a special provision 
was made, with the following preamble :—‘‘ Whereas the plea of 
benefit of clergy, though it was originally founded in superstition 
and injustice, yet by long usage and the humanity of criminal law 
is so interwoven with it, as to become very essential in its present 
system; but forasmuch as the operation of it consists only in the 
mitigation of the punishment for those crimes where it is allowed, 
which in most cases operates very inadequately and disproportion- 
ately, and for which more adequate remedies may be provided’’— 
For capital eases arising after the Act for which the benefit lay 
the convicted ‘‘shall be set upon the gallows for the space of one 
hour, with a rope about his neck, and the other end thereof cast 
over the gallows, pay a fine, not exceeding five hundred pounds, 
be whipped, not exceeding thirty-nine stripes, and be bound to the 
good behaviour, or suffer one or more of the above punishments, 
according to the aggrevation of the offence.”’ 

This provision apparently lasted till abolished by chapter 
133 of the Revised Statutes of 1836, Sect. 15. ‘‘The plea of bene- 
fit of clergy, and the distinction between murder and petit treason, 
are abolished, and the last named offence shall be prosecuted and 
punished as murder.”’ 

By an Act of Congress, April 30, 1790, it was declared: ‘‘The 
benefit of clergy shall not be used or allowed, upon conviction of 
any crime for which the punishment is death.’’ This was subse- 
quently embodied in the United States Revised Statutes of 1873, 
Sect. 5329, and that provision was not repealed till a codification 
of the criminal laws in 1909. This provision, of course, applied 
only to United States courts, and those created under the authority 
of the Federal Government. An interesting question here arises :— 
Could the benefit have been claimed in those cases where it had 
not been barred by Statute? Again, was the benefit ever claimed, 
and when, and where, if so? 

North Carolina long recognized the principle. In 1806 Eliza- 
beth Gray was convicted of grand lareeny, and the Supreme Court 
gravely decided: ‘‘No reason can at this day exist why Females 
shall not be entitled to the benefit of Clergy, as well as Males. We 
are therefore of opinion that the defendant is entitled to the bene- 
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fit of clergy, upon praying the same to be extended to her.’’ State 
v. Gray, 5 N. C. 147. An interesting ease is State v. Kearney, 
8 N. C. 53. In 1820, Kearney was convicted of manslaughter and 
on praying the benefit of clergy sentenced to pay a fine of $250.00 
and receive 39 lashes on the bare back. He appealed, and the 
Supreme Court decided that under the Act of 1816, e. 20, the Court 
couldn’t impose both punishments. ‘‘ Held, also, that the infamous 
punishment of whipping therein provided, ought to be restricted 
to infamous crimes, so that the true construction of the statute is, 
to refer the fine to manslaughter, and the whipping to larceny and 
the like.’’ (The reporter noted that he did not hear the argument.) 

In State v. Hardy Carroll, 24 N. C. 257, in 1842, Carroll was 
convicted of grand larceny for which the sentence would have been 
death, and he pleaded the benefit of clergy; but the Attorney 
General orally stated that he had formerly claimed it in a grand 
larceny case, and was not entitled to it the second time, yet the 
Court allowed it; and on appeal by the State, the Supreme Court 
decided that the Attorney General should have made his plea in 
writing, and not ore tenus, that is orally. 

In 1844 Hardy Carroll, appeared in another county, con- 
victed of larceny, and pleaded the benefit of clergy. The State’s 
Attorney set up that he had already pleaded it for three several 
prior convictions, and Carroll stated that the offence for which he 
then pleaded clergy was committed before his allowance of clergy 
for a former offence. The Supreme Court decided that he must 
avail himself of that defence by a plea of pardon when brought 
up for judgment, or by a special replication to the counter plea, 
27 N. C. 139. 

In Fuller v. State, 1 Blackf. Ind. 63, in 1820, the Judge 
decided: ‘‘The benefit of clergy was never properly a common law 
privilege. It originated with that of sanctuary in the gloomy times 
of popery. It was the offspring of that absurd and superstitious 
veneration of a privileged order in society, which unfortunately 
existed in those ages of darkness, when the persons of clergymen 
were considered sacred, and churchyards were viewed as conse- 
erated ground. The Statutes of England on the subject are local 
to that Kingdom. They were not made in aid of the common law, 
and are certainly not adopted as the laws of our country.”’ 

In State v. Bilansky, 3 Minn. 169, in 1856, the Court decides 
“Tt is quite remarkable that a court in this country at this day 
should be called upon to investigate and decide questions of the 
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benefit of clergy and petit treason. The plea has never had any 
practical operation in the United States, and had it, in the absence 
of any statutory provision been claimed as a common law right in 
any State it would have been denied.’’ <A Statute of 1851 had 
abolished it, but the Court said, ‘‘There was nothing for the 
Statute of 1851 of Minnesota to operate upon; it abolished nothing 
for there was nothing to abolish.’’ 

The last body to legislate on this matter was the United States 
Congress. 

NorMAN F. HESSELTINE, 
26 Allston St., Boston. 


LEGISLATIVE REQUESTS FOR REPORTS BY THE 
JUDICIAL COUNCIL. 


By joint orders of the Senate and House, the Judicial Council 
is requested to report on the following matters :— 


Senate 461, ‘‘ An aet requiring an adjudication of paternity in 
certain illegitimacy proceedings and relating to its finality,’’ being 
the bill in Appendix XLII of the report of the Special Commission 
on the laws relating to dependent and neglected children. 

Ilouse 1594 covering Senate 203, House 380 and House 973 
relative to agreements for judgment by counsel for defendant in 
a motor vehicle case covered by compulsory insurance; and House 
858 to require ‘‘summary’’ reports of evidence in equity appeals. 

Ilouse 1605 covering various bills relating to conditional sales 
‘‘and the advisability of adopting a uniform conditional sales law.’’ 

Senate 507 covering Senate 251 and House 381 relative to 
damages in motor vehicle cases; House 494 to provide liens for 
hospitals in motor vehicle cases; and House 571 relative to admissi- 
bility of pleadings as evidence. 


Suggestions in regard to any of these matters should be sent 
to the Seeretary, F. W. Grinnell, 60 State St., Boston. 











ADMINISTRATIVE PROBLEMS OF THE COURTS AS THEY 
APPEARED IN 1849 TO BENJAMIN R. CURTIS PRIOR 
TO HIS APPOINTMENT AS CHAIRMAN OF THE COM- 
MISSION WHICH REPORTED THE PRACTICE ACT OF 
1851. 
(Copy of a Letter from Curtis to Governor Briggs in the Possession of 
Grenville H. Norcross, Esq., of the Boston Bar.) 


Yo PPN PIR - 9d > 4¢ 
Dear Sr: GREENFIELD, May 3°, 1849. 


It gave me great gratification to see in the newspapers this 
morning the announcement that Mr. Clifford had been nominated 
for the office of Attorney General. I feel a strong conviction that 
he will do the state better service in this place, than any one who 
would take the office, & I hear very favorable opinions of the choice 
expressed along the river by gentlemen of the Bar. 

I saw Judge Forbes this morning at Northampton & had a 
conversation with him respecting the proposed commission on the 
practice of the law, & pursuant to your suggestion I asked him if 
he should be willing to act on it. He said no. I urged him as much 
as I eould properly do, without giving him reason to think that I 
spoke by authority; but he gave me no encouragement, & termi- 
nated our interview rather abruptly. You, who know him better 
than I do, can judge whether this is decisive. Some allowance 
should be made, I suppose, for the fact that he might suppose 1 
was asking a question of no practical importance, & in answer he 
might say no, when if asked by you he would say yes. I suggest 
this not because I entertain any doubt that he meant no, but be- 
sause you may think otherwise. I believe this commission is a 
matter of much importance to the Com’’™. It is the result of six- 
teen years daily observation of the Courts that a great deal of 
time & expense are wasted by not having the questions which are 
to be tried, ascertained & stated before the trial begins, that some 
suits are brought & many are defended wrongfully, which would 
not be brought & defended if parties were required to state their 
claims & defences with clearness & verify them by their oaths on 
paper; that the discovery of facts, by purging the conscience of a 
party by search interrogatories, put at any time during the prog- 
ress of a cause, by the opposite party, & usable as evidence at his 
pleasure, after the manner of the Courts of admiralty, would be a 
powerful instrument to elicit truth & at any rate much better & 
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very much less expensive & dilatory than bills of discovery ; & that 
the whole practice in equity needs a thorough revision. To do this 
work, cautiously, & without causing chaos to come again, as in New 
York—& at the same time to do it, requires all the patience & 
ability & sould practical judgment & legal learning which can be 
obtained, the more the better. I am sensible, (I say it without the 
least affectation) of my own great deficiencies for such a work. I 
would also most gladly escape its labor & responsibility. But I 
have at least one qualification for it, viz a sense of its importance & 
a belief that it is practicable. I am ready to act if three better men 
ean not be found who will act. I should not however be willing to 
act, because I know I could not act usefully, except with men who 
feel a proper zeal in the cause, & believe that the right thing can 
be done. Of course you will not understand me as wishing in the 
least degree to influence your choice of men, for this is not my 
wish, I desire only to place myself on the right ground. I should 
be grieved if nothing effectual should be accomplished. I should 
be mortified as well as grieved if the failure to do the work use- 
fully should arise from differences of views & opinions among the 
members of the commission ; & I know of no way to be sure to avoid 
this except to know beforehand what the general views & opinions 
of the persons are. If therefore it should be your pleasure that I 
should act on this commission, I will do so provided the general 
views and opinions of the two other gentlemen whom you may ap- 
point should be in harmony with my own. 


With great respect 
I am Dear Sir 
His Excellency Yr obt Ser 
Gro. N. Briggs Esq B. R. Curtis 
CLIPPINGS FROM THE BOSTON POST OF MAY 138th 
and 30th. 
“THe Ricut to Be Foo.isx. 

‘*Someone has resurrected a sentence from Henry George which 
is highly applicable in these days when so much legislation is passed 
against so many phases of human conduct. The distinguished 
economist wrote: ‘The protection of fools against the consequences 
of their folly is not properly a function of government.’ 

‘‘There is a great deal of truth in this which should be taken 
to heart by those who urge on legislators more and more restrictive 
legislation. ’’ 
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‘*New York Pays HEAVILY. 

‘‘The automobilists of New York City must stand a stiff in- 
crease in liability insurance rates which are even now the highest in 
the country. The present rate is $103 for all makes of ears. The 
projected increase is due to the enormous increase in claims and a 
decided increase in the average damage award. 

‘*Compared with this rate our Boston automobilists are getting 
off fairly easy under the compulsion law.’’ 


** Don’? START FIRES. 

‘‘Be eareful about cigarettes, cigars and matches over the 

week-end. It is stale advice but it is, nevertheless, needed.’’ 
NOTE. 

This advice is needed by lawyers as well as others every day in 
their offices as well as in the woods or in their automobiles. Some 
25 years ago a hearing was in progress before Hon. Charles E. 
Shattuck sitting as auditor before his appointment to the Superior 
Court. While no time was wasted the hearing was conducted with 
that informality dear to the hearts of auditors and masters, and 
Mr. Shattuck lighted his pipe as we began to argue. Suddenly a 
column of flame shot up in front of us and we were obliged to stop 
talking and stamp out the waste basket to prevent a general confla- 
gration. Since that day no match, cigar butt, or cigarette stub, has 
gone into our own waste basket. We venture the guess that lawyers 
who throw them in their waste baskets are also apt to throw them 


into dry leaves or grass at the side of country roads or into pine 
needles in the woods, without thinking. 


F. W. G. 























